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Editor’s Introduction

Alessandro De Giorgi*

afteR fouR decadeS of veRtical incReaSeS in impRiSonment RateS, dRiven by 
draconian penal policies and overly punitive sentencing practices, the US 
carceral system is in a state of structural crisis. With 2.3 million individuals 

currently behind bars (Carson 2015), more than seven million under some form of 
penal supervision (Glaze and Kaeble 2014), and hundreds of thousands of former 
prisoners trying to reenter society each year from penal institutions, mass incar-
ceration has become one of the most pressing social problems facing the United 
States today (Travis, Western, and Redburn 2014).

Growing public awareness of the spiraling costs of this hypertrophic carceral 
machine—in terms of its fiscal and social sustainability—seems to have provided, 
for the first time since the onset of the punitive turn in the mid-1970s, a window of 
opportunity to challenge the American penal state and to question its compatibility 
with any notion of democratic citizenship (see Aviram 2015; Lerman and Weaver 
2014). Following decades of penal populism and unabated allegiance to the war 
on drugs and crime, elements of the political elite have finally started to take note 
of the unsustainable nature of the present carceral state. Thus, over the past few 
years a multitude of policy strategies, reform proposals, and political platforms—
e.g., “right on crime” coalitions, “justice reinvestment” plans, “smart on crime” 
approaches, “reentry” initiatives, and “evidence-based” policies—have begun to 
crowd the public sphere, finally drawing the attention of the larger public to the 
current penal crisis. At the same time, highly publicized grassroots mobilizations 
against police brutality, racial profiling, and the militarization of law enforcement 
have also raised public awareness of the severe forms of democratic deficit and 
institutional violence affecting the policing of racialized poverty in the United States.

These politico-institutional developments—underscored by scattered legislative 
and policy reforms that, while symbolically relevant, have so far only modestly 
reduced the prison populations of some American states, such as Texas, Califor-
nia, New Jersey, and New York—have prompted a new wave of critical analyses 
within the punishment and society literature. Scholars and scholar-activists face 
the difficult task of trying to interpret the often-ambivalent signals emerging from 
the penal field, and to prefigure the possible futures of the American prison state 
(see, for example, Gottschalk 2015; Simon 2014).

* alEssandro dE giorgi (email: alessandro.degiorgi@sjsu.edu) is an associate professor in the 
Department of Justice Studies at San José State University, California, and a member of the Social 
Justice Editorial Board.
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This raises multiple questions for theory and strategy. Are we witnessing the 
beginning of the end of mass incarceration, or are recent policy initiatives subtle 
ways to tinker with the system? Are current penal reforms grounded in a new 
emerging sensibility toward the human dignity of prisoners, or is fiscal austerity 
the only vocabulary through which any effort at decarceration can be framed today? 
Are the current reforms ushering in a new era of diversion and rehabilitation, or 
is net-widening and prison privatization a more likely future for the US carceral 
state? Can penal reforms be imagined separately from broader socioeconomic 
transformations? Is there any basis for strategic alliances between reformist poli-
cymakers and radical prison activists? What kinds of scholar-activist collaborations 
can be envisioned in the present conjuncture? What agendas for penal reform could 
emerge from such engagements? What role can criminological theories play in this 
process? Through an interdisciplinary lens that intersects political science, critical 
criminology, punishment and society, and critical legal studies, the essays featured 
in this special issue of Social Justice tackle different yet interconnected aspects of 
the carceral field across North America in an attempt to decode current trends and 
anticipate future developments in the contemporary penal landscape.

The opening article provides a critical overview of the discursive field that has 
consolidated in recent years around the prison crisis in the United States. Written 
in the form of five theses on mass incarceration, the essay charts some emerging 
vectors of the current penal reform discourse, outlining their promises and pitfalls. 
Against any technocratic approach to the penal question, the article emphasizes 
the politico-economic dimension of the American penal experiment, as well as the 
structural connections between the penal state and broader issues of social inequality 
and racial power in the United States. In the concluding section, the author outlines 
penal reforms that could become part of a broader radical-reformist agenda for our 
times. The analysis in Marie Gottschalk’s article proceeds along similar lines by 
examining the deeply racialized and classed architecture of the American carceral 
edifice, to illustrate how the growing opposition to mass incarceration in the United 
States has tended to gravitate toward two equally flawed positions. The first focuses 
on racial discrimination as the exclusive line of attack against the carceral state; 
the second privileges a bipartisan path out of mass incarceration, which tends to 
overlook the latter’s deep-seated racial and class implications. Gottschalk argues 
that the emphasis of recent reform discourses on fiscal costs, cost-benefits, and 
policy effectiveness may be suitable to the current tendency to avoid public debates 
on controversial issues like racism and the criminalization of poverty. However, 
the now prevalent technocratic approach is largely inadequate to the challenge of 
dismantling the prison state. Further developing these structural critiques is Noah 
De Lissovoy’s article, which suggests that the pervasive racialization of contem-
porary state violence calls for an analysis of the penal state that identifies racism 
and “coloniality” (i.e., the material and symbolic domination of communities of 
color) as essential components of late capitalism. This approach allows De Lisso-
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voy to expose a broader architecture of institutional violence in which punishment, 
violence, and violation are no longer incidental or instrumental to capitalism, but 
rather constitutive elements of capitalist accumulation in its neoliberal variant.

The next five articles derive from papers presented at a two-day international 
workshop on Penal Boundaries: Excesses, Limits, and the Production of Inequal-
ity, hosted in the spring of 2014 by the Centre for Criminology and Socio-Legal 
Studies at the University of Toronto, Canada.1 The goal of the workshop was to 
encourage critical scholars to reflect on the “boundaries” of punishment, and what 
this can tell us about penal excess and the reproduction of inequalities. Papers pre-
sented at the workshop focused on the theoretical, methodological, and substantive 
dimensions of punishment, probing the increasingly blurred boundaries between 
criminal punishment, administrative laws, and community programs. The first article 
in this section, by Justin Piché, interrogates the project of a “public criminology” 
(see Loader and Sparks 2011) and assesses what counts as scholarly engagement 
within this criminological framework through an analysis of its objectives, publics, 
and practices. In this context, Piché criticizes public criminology for pursuing a 
reformist agenda that buttresses the status quo and fails to promote struggle with 
those most affected by interpersonal and state violence. The article argues that pe-
nal abolitionism can push the boundaries of “public criminology” by challenging 
dominant notions of criminalization and punishment and working in solidarity with 
those most affected by state violence. In a similar vein, the following four articles 
shed light on various dimensions of the “border regions” of the penal field, in which, 
despite the militarized borders erected by the penal state to segregate criminalized 
populations, encounters take place, connections are established, and alliances are 
created. Examples include the production of policy-relevant criminological knowl-
edge by academics and activists (Deshman and Hannah-Moffat in this issue), the 
struggle of researchers and imprisoned populations to gain access to information 
about spaces of confinement (Moore, Wright, and Kazmierski), the creation of pos-
sibilities for collaborative research by scholars and criminalized subjects (Pollack 
and Elridge), and the construction of alliances against the dehumanizing effects 
of the prison-industrial complex by prison educators and their incarcerated peers 
(Weil Davis and Michaels). As these articles illustrate with plentiful data from 
case studies and research-activist projects, the boundaries of the penal field are 
continuously renegotiated, redefined, and re-signified by the subjects involved in 
these exchanges, in ways that sometimes disclose new political opportunities for 
resistance against the carceral state.

The last section of this special issue features a discussion of two recent publica-
tions in the field of punishment and society, Jonathan Simon’s Mass Incarceration on 
Trial: A Remarkable Court Decision and the Future of Prisons in America (2014), 
and Hadar Aviram’s Cheap on Crime: Recession-Era Politics and the Transforma-
tion of American Punishment (2015). Both books take on the difficult challenge of 
decrypting current penal trends and imagining the possible futures of mass incar-
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ceration in the United States. Simon’s book is the focus of an international review 
symposium featuring comments by Mona Lynch, Rebecca McLennan, Leonidas 
Cheliotis, Tony Platt, and Benjamin Fleury-Steiner, as well as a response by the 
author; Aviram’s work is discussed in a stand-alone review that concludes this issue.

After decades of irresistible expansion, the American carceral state is now at a 
crossroads. Under fire from various quarters, the edifice of mass incarceration could 
either begin to crumble or—perhaps more likely—enter a phase of transformation 
and restructuring that will deflect the current attacks and require new and more 
sophisticated strategies of resistance. At a potentially transformative moment like 
this, the goal of this special issue of Social Justice is to assist scholars and activists 
in their efforts to map the uncharted territories of the current penal crisis and to 
forge new tools to dismantle the carceral state.

NOTE

1. I would like to thank the organizers of the Penal Boundaries workshop—Phil Goodman, 
Kelly Hannah-Moffat, Paula Maurutto, and Mona Lynch—for their invaluable support throughout the 
editorial process while producing this special issue of Social Justice.

REFERENCES

Aviram, Hadar
2015 Cheap on Crime: Recession-Era Politics and the Transformation of American 

Punishment. Oakland, CA: University of California Press.
Carson, E. Ann

2015 Prisoners in 2014. Washington, DC: Bureau of Justice Statistics.
Glaze, Lauren E. and Danielle Kaeble

2014 Correctional Populations in the United States, 2013. Washington, DC: Bureau 
of Justice Statistics.

Gottschalk, Marie
2015 Caught: The Prison State and the Lockdown of American Politics. Princeton, 

NJ: Princeton University Press.
Lerman, Amy E. and Vesla Weaver

2014 Arresting Citizenship: The Democratic Consequences of American Crime Con-
trol. Chicago: The University of Chicago Press.

Loader, Ian and Richard Sparks
2011 Public Criminology? New York: Routledge.

Simon, Jonathan
2014 Mass Incarceration on Trial: A Remarkable Court Decision and the Future of 

Prisons in America. New York: The New Press.
Travis, Jeremy, Bruce Western, and Steve Redburn (eds.)

2014 The Growth of Incarceration in the United States: Exploring Causes and Conse-
quences. Washington, DC: National Academies Press.



Five Theses on Mass Incarceration 5

 Social Justice Vol. 42, No. 2 (2015) 5

Five Theses on Mass Incarceration

Alessandro De Giorgi*

accoRdinG to the lateSt data puBliShed By the BuReau of JuStice StatiSticS 
(BJS), in 2014 the prison population of the United States stood at 1,561,500 
(BJS 2015a, 1). If prisoners held in local jails are added to the count, the 

population confined behind bars reaches 2,306,100 (for an incarceration rate of 
725/100,000), to which one should add the more than 4,7 million individuals cur-
rently on parole or probation. In total, more than 7 million people are currently 
under some form of penal control—almost 3% of the US population, the equivalent 
of what would be the second-largest city in the United States after New York (BJS 
2014a, 2015a, 2015b). 

However, the sheer extension of the correctional population in the United States 
does not convey the race and class dimensions of the US penal state—the result 
of a four-decade-long carceral experiment devised from the outset as a political 
strategy to restructure racial and class domination in the aftermath of the radical 
social movements of the 1960s (cf. Alexander 2010; Tonry 2011; Wacquant 2009). 
As of 2014, 59% of the male prison population was either African American (37%) 
or Latino (22%). The largest overrepresentation of black prisoners is among males 
aged 18 to 19: With an incarceration rate of 1,072/100,000, young black men are 
10 times more likely to be in a state or federal prison than whites (102/100,000). In 
2014, 6% of black men aged 30 to 39 were in prison, compared to 2% of Latinos 
and 1% of whites of the same age (BJS 2015, 1). According to recent estimates, 
African American children born in 1990 of a high-school dropout black father had 
a 50.5% chance of having their male parent in prison by age 14, whereas for those 
born of a non-college-educated black father the probability was 30% (Wildeman 
2009, 273). Black male high-school dropouts born between 1975 and 1979 had a 
70% chance of spending some time in prison before reaching age 35 (Western and 
Wildeman 2009, 231).

* alEssandro dE giorgi (email: alessandro.degiorgi@sjsu.edu) is Associate Professor in the 
Department of Justice Studies at San Jose State University. He received his PhD in Criminology from 
Keele University (United Kingdom) in 2005. Before joining the Department of Justice Studies, he was 
a Research Fellow in Criminology at the University of Bologna (Italy) and a Visiting Scholar at the 
Center for the Study of Law and Society, University of California, Berkeley. His teaching and research 
interests include critical theories of punishment and social control, urban ethnography, and radical 
political economy. He is the author of Rethinking the Political Economy of Punishment: Perspectives 
on Post-Fordism and Penal Politics (Ashgate, 2006). He is currently conducting ethnographic 
research on the socioeconomic dimensions of concentrated incarceration and prisoner reentry in West 
Oakland, California.  
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In 2014, resuming a recent downward trend that had been momentarily reversed 
in 2013, the nation’s prison population registered a modest 1% decline—15,400 
fewer prisoners since the previous year. Approximately one third of this decline was 
due to a decrease in the federal prison population; once that number is subtracted 
from the count, the decline at the state level (where the vast majority of prisoners 
are held) goes down to a meager average of 200 fewer inmates for each US state in 
the period 2013–2014 (BJS 2015a, 2). Despite the ongoing national debate on the 
prison crisis and the recent wave of bipartisan initiatives to tackle the burgeoning 
costs of mass incarceration, in 2014 prison admissions actually rose in 18 states. 
Over the same period, California—whose 2011 Public Safety Realignment plan 
has been hailed by some as a blueprint for nationwide decarceration efforts—has 
witnessed a slight increase in the state prison population (+0.1%), largely due to 
the ongoing rise in the number of women behind bars (+1.3% in 2013–2014; ibid., 
3). Indeed, since 2010 women have been the fastest-growing fraction of the US 
prison population, rising by an average of 3.4% annually, even as the number of 
incarcerated men was undergoing a modest decline (BJS 2014b, 6). These tenden-
cies become even more evident if one observes the fluctuating population of local 
jails, which are increasingly transformed into modern-day poorhouses in charge of 
the low-cost warehousing of petty offenders now deemed unworthy of expensive 
stays in state prisons: In 2014 the total US jail population rose by 1.8% since the 
previous year, with the female jail population increasing by a notable 18% between 
2000 and 2014 (BJS 2015b, 3). 

Do these contradictory signals emerging from the penal field herald a turning 
point in the history of the American carceral state? Is it plausible, as Jonathan 
Simon (2014, 1) argues in his recent book, that “like a biblical flood, the age of 
mass incarceration is finally ebbing”? Can we expect that the same power elites 
who erected the penal state will also be willing (and able) to dismantle it? Should 
scholars, activists, and citizens opposed to the penal experiment of the last forty 
years support the current bipartisan initiatives to curb the prison population, or 
should the technocratic, “evidence-based” reform policies currently proposed be 
denounced as attempts to tinker at the margins of the carceral state, while leaving 
untouched the very foundations of this hypertrophic machinery of racial and social 
control (see Alexander 2014)? 

Although providing any definitive answer to these questions may well be im-
possible—and is definitely beyond the scope of this paper—a reflection on their 
significance and implications in the present conjuncture seems as necessary as ever. 
In this direction the aim of this article, organized in the form of five short theses on 
mass incarceration, is to assemble a critical map of some “discursive formations” 
(Foucault 1968/1991) that have emerged over the past few years around the US 
prison crisis, and to offer some alternative ideas for a “radical-reformist” agenda 
against mass incarceration. 
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Thesis 1 
Against Technocratic Solutions: Re-Politicize Mass Incarceration 

Let me define the liberal wing of the Democratic Party. The liberal 
wing of the democratic party is now for 60 new death penalties… 
The liberal wing of the Democratic Party has 70 enhanced penalties. 
The liberal wing of the Democratic Party is for 100,000 cops. 
The liberal wing of the Democratic Party is for 125,000 new state 
prison cells.
— Joe Biden in 1994, as quoted in Coates (2015)

A cursory glance at the mainstream literature that has flourished around recent 
political initiatives to tackle the American correctional crisis reveals a common 
tendency to depoliticize and de-historicize the current penal crisis (see for example 
ALEC 2013, 2015; Chettiar and Wadlman 2015; The Hamilton Project 2014). In 
most public debates, particularly those wrapped in the now ubiquitous rhetoric of 
bipartisan collaboration, mass incarceration tends to be portrayed as a technical 
problem, a temporary aberration in an otherwise rational criminal justice system, 
the unintended consequence of past wars on crime and drugs whose legitimacy 
is left largely unquestioned, an accidental stumbling block in a long history of 
penal progress. For example, in his foreword to a recent publication boldly titled 
Solutions: American Leaders Speak Out on Criminal Justice, former president 
Bill Clinton—whose administration has been the single largest contributor to mass 
incarceration in the United States—writes:

It has been two decades since there was sustained national attention to 
criminal justice. By 1994, violent crime had tripled in 30 years. Our com-
munities were under assault. We acted to address a genuine national crisis. 
But much has changed since then. It’s time to take a clear-eyed look at 
what worked, what didn’t, and what produced unintended, long-lasting 
consequences. So many of these laws worked well, especially those that 
put more police on the streets. (Clinton 2015, v) 

The carceral explosion prompted by US power elites during the past 40 years 
tends to be portrayed as a momentary deviation from the progressive achievements 
of the civil rights movement of the 1960s rather than as a planned backlash against 
them. Largely triggered by budgetary concerns over the rising costs of the carceral 
state, current reform initiatives aim to devise “smart on crime,” “cost-effective,” 
and of course “evidence-based” solutions to the mass incarceration crisis. 

This framing of the crisis harbors several dangers. A first implication of these 
depoliticized and managerial approaches is the idea that the current penal crisis 
is not the outcome of a deliberate, decades-long project carried out by powerful 
politico-economic actors, but rather the consequence of a lack of data about the 
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functioning of prisons and the largely predictable effects of penal policies. Once the 
crisis is framed in these falsely neutral terms, solutions to it can also be formulated 
in the reassuring language of technocratic efficiency and cost-benefits analysis, 
as exemplified, for instance, by the current emphasis on narrow reforms targeting 
recidivism, reentry, and justice reinvestment (the so called three-R approach). As 
Marie Gottschalk warns in her latest book:

Encased in a shell of evidence-based research, the three-R approach is 
broadly seen as a way to wring politics out of penal reform. The aim is 
to devise penal reforms that attract overwhelming bipartisan consensus. 
But this goal comes at a high cost. It leaves largely unchallenged and 
unquestioned the political calculations and interests that built the carceral 
state in the first place. The narrow emphasis on evidence-based research 
related to recidivism fosters the impression that the birth of the carceral 
state was the result of bad or nonexistent research rather than bad politics 
or bad policy. (Gottschalk 2015, 17)

The result is that the moderate reform proposals forged within such elitist circles 
as the Right on Crime Coalition, ALEC, or the Coalition for Public Safety, while 
doomed to have a very limited impact on the number of incarcerated people in the 
United States (and virtually no effect on the living conditions they endure), “might 
actually entrench the carceral state even further over the long run” (ibid., 17) by 
restricting the spectrum of conceivable political responses to mass incarceration. 
Once again, the collective illusion fostered by a rhetoric centered on “common-
sense reforms” or on generic calls to “re-stitch the fabric of our neighborhoods and 
communities” (Rodham Clinton 2015) is that the prison system can be fixed, social 
justice restored, economic inequalities reduced, and racial discrimination elimi-
nated—all without challenging the legitimacy of the carceral state in the first place.  

How should scholars and activists envision the project of re-politicizing the 
public discourse on mass incarceration? A crucial fact to keep in mind is that 
movements of resistance against mass incarceration (as against previous systems 
of racial and class domination) have historically developed outside—and to a great 
extent against—official reform circles. Such grassroots mobilizations have grown 
out of the lived experiences of individuals and communities entangled in the net 
of the carceral state. These movements don’t speak the managerial language of 
fiscal austerity, cost containment, and evidence-based policies, but rather the social 
justice vocabulary of human dignity, justice, and equality for all (see for example 
Critical Resistance 2000; Gilmore 2007, 181–248; Richie 2012, 125–56). Of course, 
in most cases these radical movements are not perceived and treated as legitimate 
interlocutors in current public debates on the prison crisis—especially as the stage 
is increasingly monopolized by bizarre presidential campaigns and unholy alliances 
between right-wing lobbies and liberal think tanks (Democracy Now 2015). 
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In his recent Mass Incarceration on Trial, Jonathan Simon (2014) suggests that 
a necessary step to begin to address the structural roots of mass incarceration, as 
well as its devastating consequences for the human dignity of the populations most 
affected by it, would be an acknowledgment of fault by those powerful officials 
who have contributed the most to building the carceral state. In this vein, Simon 
proposes a model similar to the truth and reconciliation commissions instituted 
as part of transitional justice efforts in post-civil war or post-apartheid scenarios. 
According to this model, “those officials who led us into mass incarceration, those 
who planned and operated prisons they knew would deny prisoners basic human 
rights such as health care, should be asked to testify why they felt justified in do-
ing so” (ibid., 169). I am inclined to see this proposal as a symbolically important, 
preliminary moment in a much broader process of public acknowledgment of the 
social injustice, institutional abuse, and state-sanctioned violence perpetrated by 
the penal system against poor and racialized populations in the United States. Such 
public conversations should lead to a full disclosure of the subterranean dealings 
between powerful interest groups—from gun lobbies to private prison profiteers, 
from corporate media to law enforcement unions—and the political elites that have 
built the machinery of mass incarceration. Crucially, the symbolic element of “truth 
and reconciliation” should be complemented by a concrete and sustained effort 
at redressing the social harms produced by the carceral state. This could happen 
through a federally subsidized program of reparations: not necessarily in the form 
of individual payments, but perhaps more realistically in the shape of massive public 
investments and social programs—along the lines of what Robert Sampson has 
recently called “affirmative actions for neighborhoods (Sampson 2015, 23–27)—to 
be instituted and run under the direct control of the communities most affected by 
the carceral state in all of its manifestations. 

Thesis 2
The Struggle against Mass Incarceration Is a Struggle  

against Social Inequality

Black men born in the US and fortunate enough to live past the age 
of eighteen are conditioned to accept the inevitability of prison.
— George Jackson, Soledad Brother (1970, p. 9)

The mainstream penal reform discourse sketched above is fundamentally 
incompatible with any acknowledgment of the structural ties between the rise 
of the penal state and the dramatic increase in social inequalities in the United 
States over the past 40 years (see Piketty 2014, 150–56, 291–303, 347–50); such 
an acknowledgment would amount to a call for massive public spending in public 
services and social programs—the only way to begin to address the social harms 
produced by the carceral state across the most disadvantaged regions of the American 
social space. Instead, those arguments are fully compatible with—and indeed 
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are often complemented by—policy reform initiatives that emphasize personal 
responsibility and the provision of “second chances” for deserving individuals, post-
release programs aimed at shoring up labor market competition, and rehabilitation 
models purporting to address endemic social problems by making some individuals 
more employable. Perhaps the area in which this individualistic framing of exit 
strategies from the prison crisis emerges most clearly is the field of prisoner reentry, 
a banner increasingly waved in official reform discourses as the perfect metaphor 
of a successful path out of the carceral universe—a symbolically effective way to 
stage individual redemption as a remedy to structural problems (Gottschalk 2015). 

Yet the evidence of a structural nexus between punishment and social inequality 
in capitalist societies has been there for quite some time. At least since the pub-
lication of Rusche and Kirchheimer’s seminal Punishment and Social Structure 
(1939/1968), a large body of criminological literature has described the role played 
by penal and carceral control both in the governing of social marginality and in the 
reproduction of existing structures of inequality (see Beckett and Western 2001; 
Soss, Fording and Schram 2011; Wacquant 2009). Whereas earlier works in this 
materialist criminological tradition focused almost exclusively on the ancillary 
role played by the prison in the reproduction of class inequalities functional to 
the capitalist system, a more recent stream of critical literature has intersected 
this perspective with a critique of racial inequalities and other forms of social 
oppression (see Alexander 2010; Davis 2003; Gilmore 2007; Richie 2012). As it 
pertains to mass incarceration in the United States, this literature has emphasized 
in particular two complementary dynamics fostered by the growth of the penal 
state, both of which reveal the serious deficits of the current national conversation 
about the prison crisis. 

A first line of analysis has focused on the power of the carceral state to artificially 
distort the official image (and public perception) of racial and class inequalities in 
the United States by rendering invisible a large fraction of the racialized poor. Like 
that of any other Western society, the US prison population is disproportionately 
selected among the unemployed/underemployed, modestly educated, and largely 
disenfranchised poor populations of color. The mass warehousing of these popula-
tions in penal institutions effectively disappears them from the public sphere as 
well as from official statistics on a variety of social issues, thus generating severe 
distortions in official indicators of social inequality. As Becky Pettit (2012, vi) 
writes in her book on the subject, “inmates and former inmates are categorically 
and systematically excluded from the data collection efforts that frame American 
social policy and social science research. Their exclusion clouds our understand-
ing of the American economic, political, and social condition.” The consequence 
of this state-sanctioned invisibility, which Pettit (ibid., 20–28) rightfully situates 
along a historical continuum of institutional neglect dating back to slavery and the 
“three-fifths” rule in the US constitution, is to artificially inflate official indicators 
of racial progress and equality in such disparate fields as educational attainments, 
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employment levels, wage differentials, and even voter participation. In all these 
areas, the myth of black progress reveals itself for what it is—a myth—whereas 
the broad invisibility of racialized poverty, in conjunction with the high visibility 
of some celebrated cases of individual success (e.g., Obama’s presidency) allows 
for dominant narratives of racial progress to flourish (see Haney-López 2010).

At the same time as it obscures indicators of structural inequality in the United 
States, mass incarceration also actively contributes to it. It would be hard to over-
estimate the catastrophic social consequences produced by the rise of the penal 
state, particularly among African Americans and Latinos residing in disadvantaged 
urban areas.1 In his work, Bruce Western has effectively illustrated how the mass 
incarceration of less-educated black and Latino men has not only “concealed declin-
ing employment and produced phantom reductions in wage inequality” (Western 
2006, 108), but has also contributed to magnify and perpetuate the economic 
disadvantage of those caught in the net of the penal system, as well as of their 
families and communities. The ubiquitous presence of the prison in the lives of 
underprivileged young males of color inevitably casts the net of the penal state onto 
their families—destroying marriages, incapacitating fathers, traumatizing children, 
and impoverishing relatives who must cope with the high costs of having someone 
behind bars (ibid., 131–67; see also Comfort 2008). Furthermore, mass incarceration, 
particularly in conjunction with the the massive influx of the returning prisoners 
who are ejected on a daily basis by the American penal machine, also projects the 
crippling shadow of the penal state onto the larger inner-city neighborhoods from 
which most of the prison population is taken. High-incarceration communities 
suffer from exceptionally high levels of family instability, economic insecurity, 
civic disengagement, political disenfranchisement, segregated poverty, educational 
failure, and interpersonal violence—all social ills dramatically compounded, if not 
directly caused, by concentrated imprisonment (see Clear 2007). 

The obstacles facing formerly incarcerated poor men and women of color as 
they struggle to reenter (or, more likely, enter for the first time) the labor force after 
prison have been broadly documented by the recent literature on the relationship 
between incarceration and labor markets (see for example Pager 2003; Raphael 
2014; Thompson 2008, 108–21). Permanently marked by the stigma of a criminal 
record, disqualified from most middle-class jobs by their lack of marketable skills 
and formal education, and constantly targeted by pervasive forms of racial stigma-
tization, hyper-criminalized residents of the inner city find themselves confined into 
the most precarious sectors of the secondary labor market (Western 2006, 108–30). 
Most of them scramble to fill the growing ranks of the working poor, pushed by 
the parole system’s injunction to “find a job, any job” into the arms of low-wage 
employers eager to hire the most vulnerable workers. The few who eventually do 
manage to find employment experience the untamed violence of “degraded work” 
(Doussard 2013) under neoliberal capitalism—one paycheck away from homeless-
ness, abject poverty, and starvation. 
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It would be a mistake to consider these as unintended consequences of the 
American punitive turn, as social problems that could be addressed without dis-
mantling the whole edifice of the penal state. The reproduction of a large army of 
disenfranchised poor people, rendered powerless to resist their exploitation in the 
labor market, and desperate enough that they will accept any condition of work 
as the only alternative to starvation or further incarceration, is not a collateral ef-
fect of the prison, but rather one of its main constitutive elements and historical 
raisons d’être (Melossi and Pavarini 1981; Rusche and Kirchheimer 1939/1968). 
This is why—absent a radical overhaul of the US welfare system with the goal 
of recognizing the human right to health, education, housing, and adequate living 
standards for all2—any plan to reduce the prison population, particularly through 
back-door solutions like letting some “nonviolent offenders” out, amounts to little 
more than replenishing the ranks of the (post)-industrial reserve army of labor (Marx 
1867/1976, 781–802). If it is true that mass incarceration has reversed in part the 
victories of the civil rights revolution of the 1960s, perhaps the time has come for 
a new “social rights movement” to take up the unfinished struggle against social 
inequality and the carceral state that thrives on it.

Thesis 3
The Struggle against the Penal State Is a Struggle against Privatization

We are pursuing a number of initiatives intended to increase 
our occupancy and revenue.… The unique budgetary challenges 
governments are facing may cause them to further rely on us to 
help reduce their costs, and also cause those states that have not 
previously utilized the private sector to turn to the private sector 
to help reduce their overall costs of incarceration. We are actively 
pursuing these opportunities.… Increases in occupancy could result 
in lower operating costs per inmate, resulting in higher operating 
margins, cash flow, and net income.
 — Corrections Corporation of America, 2015 Annual Report

The most frequent argument for penal reform circulating inside mainstream 
reformist circles—and definitely the one that has been able to attract most bipartisan 
consensus—is the unsustainable cost of the US carceral machine. Indeed, the 
increase in public spending on criminal justice over the past few decades has been 
astonishing. According to a 2014 policy memo published by the Hamilton Project 
(2014, 13), between 1980 and 2010 total correctional expenditures have more than 
quadrupled, jumping from $17 billion to $80 billion; at the same time per capita 
expenditures increased by 250%, going from an average of $77 per US resident in 
1980 to $260 in 2010. A report published in 2012 by the Vera Institute of Justice 
(Henrichson and Delaney 2012, 9) reveals that the average per-inmate yearly cost 
of incarceration hovers around $31,200—more than three times the average annual 
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tuition at a four-year public university. Not surprisingly, a significant factor in this 
dramatic increase is represented by the growing costs associated with the incarceration 
of elderly persons—a fast-growing fraction of the US prison population, due to the 
draconian lengthening of prison sentences since the early 1980s. For example, in a 
2012 report the ACLU estimates that the number of state and federal prisoners age 
55 and older grew from 8,853 in 1981 to 124,900 in 2012, with experts predicting 
that the number will reach 400,000 in 2030—an increase by 4,400% over a 50-year 
period (ACLU 2012, i). The same report estimates that the average yearly cost of 
detaining a person above the age of 50 is $68,270—more than twice the cost of 
incarcerating a younger person (ibid., vii).

Since at least the 1980s, the skyrocketing costs of the US prison system have 
worked as a magnet for private actors involved in the business of private deten-
tion and related “prison services,” such as prisoner health care, phone services, 
transportation, food catering, and so on. Multinational corporations like Correc-
tions Corporations of America (CCA, founded in 1983) and GEO Group (founded 
in 1984) have consistently lobbied federal and state legislators to gain access to 
the alluring business of incarceration-for-profit. Although not always successful 
in their efforts, these and other companies have managed to establish and control 
a profitable market in correctional services, particularly at the federal level and in 
states like Florida, Texas, New Mexico, Georgia, and California (Galik and Gilroy 
2015, 4). As the cost of mass incarceration began to be felt by taxpayers in the form 
of massive reallocations of funds from welfare, health care, education, and other 
public services (see Beckett and Western 2001), the private prison business gained 
increasing traction with the promise of reducing costs while improving efficiency. 
Thus, between 2000 and 2013 the number of federal prisoners incarcerated in pri-
vate facilities grew by 165%, with the share of federal prisoners privately detained 
rising from 10% to 19%; over the same time span, the number of state prisoners 
held in private prisons grew by 33.8% (Galik and Gilroy 2015, 1). In 2012, after 
several years of continuous expansion, CCA could count on 91,000 beds across 20 
states and the District of Columbia, whereas GEO Group had 65,700 beds avail-
able in domestic correctional facilities. In total, the number of private prison beds 
in the United States is higher than the prison populations of Germany and France 
combined (Lee 2012).  

It is worth keeping in mind, however, that despite this momentous growth, 
the overall fraction of US prisoners held in private facilities is still quite limited: 
As of 2013, more than 90% of the country’s prison population (state and federal) 
was held in government-run facilities, and although an increasing share of prison-
ers do time in for-profit prisons, it is true, as Loïc Wacquant (2008, 31) suggests, 
that even “if commercial operators were made to vanish overnight … the overall 
prevalence and social physiognomy of incarceration would remain untouched.” In 
other words, the profit motive—and prison privatization more generally—cannot 
be considered as the main cause or even as a leading force behind the advent of 
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mass incarceration in the United States; rather, as Marie Gottschalk argues, “mass 
incarceration helped transform the private prison sector into a powerful and nimble 
political player that today poses a major obstacle to dismantling the carceral state” 
(Gottschalk 2015, 65). I would add that rather than representing purely an obstacle 
to decarceration, prison corporations pose a subtler threat: In a political climate 
dominated by concerns for cost containment and fiscal responsibility, they are 
able to devise market-friendly strategies that could facilitate limited reductions in 
the prison population—such as privately run probation services, halfway houses, 
electronic monitoring, post-release centers, drug rehabilitation programs, and 
the like—while further widening the net and entrenching the hold of the carceral 
state. If the push towards a more widespread privatization of prisons may to some 
extent have been resisted—even by fiscally conservative politicians—on grounds 
of the eminently public/sovereign nature of punishment in a modern nation-state, 
the opportunity to devise market-friendly alternatives couched in the seemingly 
non-punitive language of prison population reductions could definitely assist cor-
rectional corporations in overcoming such resistance. In other words, the idea of 
privately delivered rehabilitation, treatment, and reentry programs might be more 
easily welcomed as a viable alternative to the current prison crisis precisely because 
those activities can be framed as “services” rather than as punishments.

The area of the US carceral state in which these dynamics have already emerged 
with particular virulence is the field of immigrant detention. Immigration control 
has long represented a sort of laboratory in which, thanks to the less stringent 
constitutional safeguards limiting state power as it applies to noncitizens, new 
strategies of penal control have been experimented on illegalized “aliens,” only to 
be later extended to criminalized citizens (cf. De Giorgi 2006, 111–38). In 2013, 
close to 441,000 undocumented migrants had been detained by the US Immigra-
tion and Custom Enforcement agency (Department of Homeland Security 2014, 
1), and “nearly half of immigrant detention beds were in private facilities, up from 
10 percent a decade earlier” (Gottschalk 2015, 68). The processing and detention 
of undocumented migrants currently represents one of the most promising areas 
of business expansion for private prison companies such as CCA (ACLU 2014; 
Kirkham 2012). This development has been facilitated by the questionable yet 
broadly accepted notion that immigration detention is not a punishment for a crime, 
but simply a civil measure to ensure deportation; therefore, migrants warehoused 
in ICE-operated (or privately subcontracted) detention facilities, or even in federal 
prisons or local jails while awaiting deportation, are not considered prisoners, but 
“civil detainees” (García Hernandez 2014, 1348; Kanstroom 2000).3 It is not dif-
ficult to glimpse some dangerous analogies between the private subcontracting of 
the punitive (yet formally extra-penal) treatment of undocumented migrants and 
the trend toward the privatization of supposedly non-punitive alternatives to incar-
ceration, such as probation, parole, drug treatment, reentry programs, and so on.4
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A parallel development to prison privatization—and one likely to grow ever 
more significant, if private corporations were to gain a more prominent role in the 
management of prisoners and ex-prisoners—is the increasing tendency to shift part 
of the cost of detention unto the prisoner him/herself, now construed as a “burden 
on the state’s budget and a consumer of its services” (Aviram 2015, 120). As public 
debates on mass incarceration are framed in terms of cost containment and fiscal 
responsibility, US prisoners are expected to shoulder an increasing share of the cost 
of their own incarceration—from room and board to medical expenses—with the 
wholly predictable consequence that most of them will leave prison poorer than 
they were at the time of their arrest, and now further overwhelmed by debt (see 
Evans 2014). According to a year-long investigation conducted by NPR across the 
United States in 2013, in 43 states defendants can be billed for a public defender; 
in 41 states they can be charged for room and board; in 44 they can be charged for 
parole or probation costs; and in all states but two they can be charged a fee for 
wearing electronic monitoring devices—on top of legally imposed restitutions, 
child support payments, fines, and court fees (Shapiro 2014). If one considers that 
the prison population is disproportionately drawn from the poorest fractions of the 
US population, and that the small percentage of prisoners who are allowed to work 
in prison are paid symbolic wages such as $1 per day of work in Massachusetts, 
or $0.50 per hour in California (Evans 2014, 2), it is not difficult to see how the 
total debt owed by prisoners to the system has reached the astounding amount of 
$50 billion—equal to 62.5 percent of the total yearly correctional expenses of the 
United States (ibid., 4). Nor should it come as a surprise that, while criminal justice 
debt has become “a major revenue generator for states as well as for private debt 
collection agencies” (Ella Baker Center for Human Rights 2015, 15), criminalized 
people’s inability to repay such debt has become a significant driver of imprison-
ment, particularly in local jails functioning as modern-day “debtor prisons” (Bannon, 
Nagrecha, and Diller 2010, 19–24). This is why the struggle against the penal state 
must be a struggle against the corporatization of state violence and the neoliberal 
ideology that sustains it.

Thesis 4
No End to the Penal State without a Radical Reform of Policing

We want an immediate end to police brutality and murder of 
black people, other people of color, all oppressed people inside 
the United States.
— Black Panther Party, Ten Point Program (1966)

In 1966, the year in which Huey P. Newton and Bobby Seale drafted the Ten Point 
Program from which the epigraph to this section is taken, police officers throughout 
the United States had killed a total of 298 people—193 of whom were recorded 
as “negro” in the statistics of the time (US Department of Health, Education, and 
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Welfare 1968, 160). Fifty years later, the demands put forward in what would 
become the first political manifesto of the Black Panther Party still sound very 
actual, given the extraordinary levels of lethal violence characterizing the policing 
of “all oppressed people inside the United States” today. According to the statistics 
published annually by the FBI as part of the Uniform Crime Reporting Program 
(UCR), in 2014 the official number of “justifiable homicides”—the bureaucratic 
euphemism used to describe the killings of civilians by law enforcement—had 
reached 444 (FBI 2015). However, these numbers most likely underestimate the 
real extent of the phenomenon, given that law enforcement agencies around the 
country are not required to submit data on “justifiable homicides” as part of their 
participation to the UCR program—indeed, according to recent estimates, fewer 
than half of the 18,000 participating agencies actually contribute such information 
to the FBI (Molla 2014). In any case, today as in 1966, young African American 
males are dramatically overrepresented in these grim statistics. Based on data 
collected by the independent research group Mapping Police Violence, the actual 
number of homicides of civilians by police officers in 2014 was close to 1,100, 
and just during the first nine months of 2015 at least 240 black men and women 
had been killed by the police (Mapping Police Violence 2015). 

Although the ordinary doses of state violence administered by the police to 
the most marginal fractions of the population go usually unnoticed, at times such 
instances of targeted violence are suddenly projected onto the public sphere and 
come to be perceived as extraordinary and intolerable by public opinion. This is what 
has happened in the United States in the wake of a streak of highly mass-mediated 
murders of unarmed young black men by police officers—from the execution of 
Oscar Grant at a BART station in Oakland on December 31, 2009 to the deadly 
chokehold against Eric Garner in New York on July 17, 2014; from the shooting of 
18-year-old Michael Brown in Ferguson on August 9, 2014 to the killing of 12-year 
old Tamir Rice in Cleveland on November 22, 2014; from the murder of Walter 
Scott in North Charleston on April 4, 2015 to the death of Freddy Gray while in 
police custody in Baltimore on April 19, 2015. Captured on videos that quickly 
circulated through social media and other news outlets, these and many other similar 
cases of police violence sparked protests across the United States, prompting the 
emergence of a broad mobilization against police brutality.5 The demands formulated 
by the organizations active in the movement are very articulated, and an accurate 
cartography of such political platforms is beyond the scope of this article. There 
are, however, some common threads uniting these grassroots efforts to stop police 
abuse, which include the demilitarization of the police; the end of racial profiling 
and “stop-and-frisk” practices; the introduction of restorative justice models; the 
development of best practices to curb the use of force; the creation of community 
alternatives to arrest and imprisonment; the decriminalization of “quality of life” 
offenses such as loitering, trespassing, public drunkenness, graffiti, and prostitution; 
and the requirement that all police officers wear body-mounted cameras capable 
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of videotaping any encounter with civilians.6 But what has been the institutional 
response to these mobilizations? 

Although the regulation of police forces and of their activities takes place 
mainly at the state and local levels, the US federal government retains broad 
powers to initiate, promote, and shape police reforms that will unfold at other 
levels of government.7 Indeed, in the aftermath of the militarized repression of 
demonstrations against police brutality in Oakland, Ferguson, and Baltimore, the 
Obama administration has undertaken a few—mostly symbolic—police reform 
initiatives, such as the investigation of some police departments by the Department 
of Justice’s Civil Rights Division, and more recently the publication of Executive 
Order 13688, which limits the transfer of surplus military equipment from the 
Pentagon to domestic law enforcement and bans some military-style assault gear 
from local police departments (see Condon 2015; Law Enforcement Equipment 
Working Group 2015). 

However, so far the most comprehensive institutional effort to assess current 
problems in policing and to envision possible solutions to the crisis has been the 
official report of the President’s Task Force on 21st Century Policing, published in 
May 2015.8 In order to better situate the Task Force’s recommendations, it might 
be useful to return to one of the foundational texts on policing to have emerged 
from the radical criminological tradition in the United States—the classic The Iron 
Fist and the Velvet Glove (Center for Research on Criminal Justice 1975). In this 
publication, the authors distinguish between three main approaches to police reform 
as it relates specifically to the issue of police brutality. The first model is “corporate 
reform,” which is inspired by the logic of “rationalization, professionalism, and 
managerial efficiency” (ibid., 186). Corporate police reformers emphasize the need 
to develop more sophisticated policing techniques, better technological equipment, 
special training programs, more effective crime prevention strategies, and so on. 
The second model is “liberal reform,” the emphasis of which is more on “uphold-
ing democratic ideals of justice and equality than on the need for order and social 
control.” In this vein, liberal reformers will propose such measures as “civilian 
review boards, improving the caliber of police administrators, demilitarization of 
the police and decriminalization of certain offenses” (ibid., 186). Finally, unlike the 
first two models—which have historically been proposed by more or less enlight-
ened power elites—the third model originates out of popular struggles aiming at 
establishing a “service-oriented police under local, democratic control” (ibid., 189). 

When observed through the critical lens of The Iron Fist and the Velvet Glove, 
the recommendations offered by the President’s Task Force fall squarely under the 
“corporate reform” model. The whole report is imbued with neo-managerial ideol-
ogy, from its blind faith in procedural justice as a panacea against hostile public 
perceptions of the police to its dull insistence on technical improvements—such 
as better training, better data reporting, better review of use of force incidents, and 
better technology (from Facebook to body-worn cameras and Tasers). It comes as 



18 aleSSandRo de GioRGi

no surprise that the report doesn’t even mention the troubled history of race rela-
tions in the United States as a factor in the current crisis, or that neither the word 
“abuse” nor “brutality” ever appear in the report. 

Yet militarized policing constitutes only the first cog in a much broader penal 
machine that has colonized increasing portions of our public spaces—from high 
schools to university campuses, from urban centers to suburban communities, from 
shopping malls to public transportation systems. This is why the struggle against 
police violence has to be a struggle not only to decolonize our cities from militarized 
policing, high-tech surveillance, and the many other exclusionary practices of the 
penal state, but most importantly to regain community control over the police.9 In a 
radically democratized public space liberated from the deadly tentacles of the penal 
state, the police will no longer act as the discriminatory enforcer of an oppressive 
social order against the most marginal fractions of the population. Ideally, in such 
scenario the police as we know it would actually cease to exist, replaced—as Black 
Panther Party leader Huey P. Newton advocated in the first issue of this journal 
back in 1974—by a “Citizens’ Peace Force that would provide a human environ-
ment for community experiment, growth, identity and responsibility, and, finally, 
an awareness of what role each must play as the human rights revolution drives 
toward its climax” (Newton 1974, 39).

Thesis 5
The Struggle for Decarceration Is a Struggle against Transcarceration 

 “Alternatives” become not alternatives at all but new programs 
which supplement the existing system or else expand it by attracting 
new populations. I will refer to these two overlapping possibilities 
as “thinning the mesh” and “widening the net” respectively.
— Stanley Cohen, “The Punitive City” (1979, p. 347)

In the edited volume that first popularized the concept among punishment and 
society scholars (Lowman, Menzies and Palys 1987), the term “transcarceration” 
was introduced to describe the tendency of contemporary systems of social and 
penal control to blur the boundaries between different institutions in charge of 
confining, treating, punishing, and disciplining deviant populations—from schools 
to prisons, from mental hospitals to community corrections. The term, coined 
by the editors of that volume as a critical response to the mainstream rhetoric of 
“deinstitutionalization” and “decarceration”—particularly as it related to the closing 
down of state mental hospitals in the 1960s and 1970s—effectively captures the 
structural ambivalence of deinstitutionalization in the United States. In the words of 
the authors, the term suggests that “what has been described recently as ‘decarceration’ 
is but a moment of the oscillation between inclusive and exclusive modes of social 
control; a transcarceral model of control is powered by an alternating rather than 
a direct current” (ibid., 2). Indeed, when the pendulum of social control swings 
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towards deinstitutionalization or decarceration, particularly if this happens out of 
fiscal constraints rather than out of public concerns for human rights and social 
justice, social groups deemed deviant, dangerous, or problematic, far from being 
exempted from institutional control and surveillance, tend to be cycled between 
different social control settings (see also Cohen 1985, 87–114). 

Transcarceration can happen as a corollary of the net-widening dynamics de-
scribed by Stan Cohen—for example, when new community programs (e.g., drug 
rehabilitation, counseling services, community corrections, electronic monitoring, 
etc.) that are developed as supposedly less punitive alternatives to incarceration 
end up targeting behaviors that would not have been criminalized in the first place. 
In the current penal reform rhetoric we can see this tendency in action whenever 
solutions such as drug courts, mental health courts, prostitution courts, homeless 
courts, truancy courts, tobacco courts, fathering courts, teen courts, and family 
courts—just to name a few—are offered as alternatives to imprisonment, typically 
for so called “non-non-non” (non-serious, non-violent, non-sexual) offenders charged 
with “quality of life” crimes (see Berman and Feinblatt 2001; Neyfakh 2014). This 
trend is particularly harmful to any serious effort at dismantling the carceral state, 
because it further entrenches the latter’s operations at the same time as it offers to 
the public the reassuring illusion that social services are indeed available to people 
who earn them through their law-abiding behavior. But if decarceration is to be 
pursued seriously, such services should be available in the community to everyone 
who needs them—rather than being selectively administered to stigmatized social 
groups in the coercive and disciplinary setting of a courtroom, under condition of 
behavioral modifications, and backed by the constant threat of imprisonment for 
those unwilling or unable to conform.

Transcarceration can also take place as the deliberate outcome of legislative 
measures that aim to shuffle certain segments of the confined populations from one 
institutional setting to another—usually out of fiscal concerns or court-mandated 
reforms. This is clearly the case of California, which since 2011 has embarked in 
an ambitious process of realignment of its correctional system in order to reduce 
chronic overcrowding in state prisons. California’s legislature approved the Public 
Safety Realignment Act (AB 109 and AB 117) in the wake of the 2011 Brown v. 
Plata decision—in which the US Supreme Court ruled that prison conditions in the 
state’s overcrowded penal institutions amounted to cruel and unusual punishment, 
and mandated that the state’s prison population be reduced to 137.5 percent of 
stated capacity. This legislation redefines the division of labor between the state and 
local counties as it pertains to the penal management of criminalized populations, 
by diverting a large population of “non-non-non” offenders from state prisons to 
local jails and county-level “community corrections,” such as probation and home 
detention (Lofstrom and Raphael 2013; Lofstrom, Raphael, and Grattet 2014; 
Martin and Grattet 2015). Since its inception, the realignment plan has resulted in 
a significant reduction in California’s state prison population—from 160,700 in 
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2011 to approximately 131,000 in 2014—bringing the state into compliance with 
the court-mandated cap (Lofstrom and Raphael 2015, 2). Predictably, however, at 
the same time as the state prison population was declining, county jails witnessed 
a steady increase in their confined populations. According to recent estimates, over 
one-third of the overall reduction in the state’s correctional population has been 
offset by the parallel increase in jail populations (ibid., 1)—a textbook example 
of transcarceration. Furthermore, the issue is not merely a numerical one. The in-
creased resort to county jails to house people convicted to longer prison sentences 
raises important questions about the notoriously abysmal conditions of detention 
inside these facilities, which were not built for this purpose. As Gottschalk (2015, 
270) argues, “designed and intended to house short-term, transient populations, 
jails do not have the medical facilities, programs, and security resources to meet 
the needs of inmates serving sentences counted in years, not months or weeks.” A 
rather paradoxical outcome, for a plan that was originally devised to address the 
lack of medical care in state prisons. 

Finally, transcarceration can take place as a side effect of deinstitutionalization 
plans that result in the state’s neglect of vulnerable populations—for example, when 
large numbers of people are suddenly discarded from total institutions, without being 
provided the services and supports they need to conduct independent lives in the 
“free world.” In this case, the unmet needs of these populations can trigger survival 
strategies that in turn result in further processes of criminalization and institution-
alization. The closing down of mental hospitals in the 1960s–1970s—perhaps the 
most significant historical precedent of a planned effort to deinstitutionalize a large 
population of captive human beings—offers a clear case in point (see Harcourt 
2011). As Stephen M. Rose (1979, 440) wrote many years ago:

The rhetoric of deinstitutionalization seems to mask a brutal political and 
economic reality—the general abandonment of mentally disabled people 
who have been further debilitated, mentally and physically, by institu-
tionalization. Evidence indicates that the new policy has brought with it a 
new set of mental health problems, including massive numbers of people 
needing rehospitalization; gross inadequacies in community resources for 
aftercare and rehabilitation; large-scale scandal, exploitation, and abuse 
in the new industry of operating community facilities; increased drug and 
alcohol dependency among released patients; and an apparent social and 
psychological decay among patients released into nursing homes, adult 
homes, or “welfare hotels.”

The collateral effects of a deinstitutionalization process driven mostly by fiscal 
considerations—so much so that one of its most radical critics has characterized 
it as little more than “ideological camouflage, allowing economy to masquerade 
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as benevolence and neglect as tolerance” (Scull 1977, 152; see also Warren 1981; 
Wolpert and Wolpert 1976)—are under everyone’s eyes. Today hundreds of thou-
sands of mentally ill persons, some of them formerly institutionalized, can be 
found barely surviving in homeless encampments, waiting in line at chronically 
overcrowded homeless shelters, pushing carts around dilapidated inner cities, or 
cycling in and out of jails and prisons, which have become the chief providers of 
mental health services in the United States today (see Dear and Wolch 1987; Lamb 
and Weinberger 2001; Raphael 2000). 

It would be difficult not to see the similarities between the scenario just described 
and the situation currently faced by the thousands of former prisoners released 
every day from penal institutions across the United States only to return to the 
impoverished neighborhoods where they resided at the time of their arrest. In 2012 
alone, 637,400 prisoners were discharged from US prisons—an average of 1,714 
per day (BJS 2013). Not unlike the patients discarded from state hospitals in the 
1970s, former prisoners face disproportionately high rates of mental and physical 
illness, substance addiction, lack of social services, chronic poverty, and exploitative 
housing and employment conditions. Their chances of getting rearrested within 
few years from their release from prison are close to 70%, their risk of becoming 
homeless is disproportionately high, and their living conditions are often akin to 
bare survival. In the end, Andrew Scull’s words once again effectively describe 
the condition characterizing the targets of transcarceration, whether through net-
widening, institutional design, or state neglect: “What has changed is the packaging 
rather than the reality of their misery” (Scull 1987, 329).

Conclusion

The five theses presented in this article are an attempt to illustrate the structural 
ambivalence of the mainstream penal reform discourse that has unfolded over the past 
few years in the wake of the US prison crisis. The main danger posed by the recent 
wave of technocratic reform proposals is that they will become the building blocks 
of a refurbished carceral state—one reformed enough to be more compatible with 
dominant fiscal and politico-economic imperatives, yet fundamentally unchallenged 
in its historical role as (re)producer of racial and class inequalities. However, not all 
penal reforms are the same, and although some reforms should be denounced from 
the outset as strategies to fine-tune the carceral machinery of social death, others 
might at least contribute to open some cracks in the edifice of mass incarceration. 

This is not the venue to articulate what a radical penal reform agenda might 
look like—not least because developing such a platform can only be the task of a 
broad social movement against the penal state. However, even a cursory glance at 
the critical literature and activist mobilizations around mass incarceration could 
inspire a path toward some radical reforms—that is, reforms that promote decar-
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ceration rather than transcarceration, net widening, privatization, and the other 
dangers illustrated in this article. Some of these reforms could take the shape of:

•	 a drastic reduction of the prison population, for example through the 
abolition of all mandatory minimums, truth in sentencing, and three 
strikes laws (see The Pew Center on the States 2012);

•	 the introduction of automatic geriatric releases for prisoners above the 
age of 65 (see Chiu 2010);

•	 the abolition of monetary bail (see Human Rights Watch 2010); 
•	 the legalization and regulation of sex work (see Amnesty International 

2015); 
•	 the decriminalization of all drug use (see Greenwald 2009); 
•	 the abolition of life-without-parole sentences (so-called death by 

incarceration) and their replacement with parole eligibility for lifers 
after 10 to 20 years (see Nellis and King 2009); 

•	 the introduction of presumptive parole policies, whereby prisoners 
must be released at their first parole eligibility date unless serious 
disciplinary violations have occurred (see Drug Policy Alliance 2014);

•	 the abolition of court transfers from juvenile to adult courts (see 
Slobogin 2013). 

Further reforms should target conditions of life for prisoners inside prisons and for 
ex prisoners upon release, to introduce those internationally accepted human rights 
standards that are foreign to the US carceral state. These reforms could start with:

•	 a repeal of the Prison Litigation Reform Act of 1996, specifically in 
its “exhaustion requirement,” which prevents prisoners from challeng-
ing a condition of their confinement in federal court unless they have 
exhausted all administrative remedies available inside the correctional 
facility (see Human Rights Watch 2009); 

•	 the complete abolition of solitary confinement (see Shames, Wilcox, 
and Subramanian 2015); 

•	 the introduction of living wages for all prison labor and the recognition 
of the prisoners’ right to form unions (see Kovensky 2014; Tibbs 2011); 

•	 the reintroduction of conjugal visits for all prisoners and the introduc-
tion of contact visits in all county jails; 

•	 the provision of free telephone and Internet services to all prisoners 
(see United Nations 2011); 

•	 the abolition of felon disenfranchisement and the repeal of all welfare 
bans for former prisoners (see NAACP 2012);

•	 the introduction of a “residency principle” for incarceration and the 
establishment of a maximum distance (e.g., 100 miles) between a 
prisoner’s place of custody and his/her last place of residence. 
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 Although the reforms briefly sketched here (in a list that by no means is 
meant to be exhaustive) would probably advance the cause of decarceration more 
substantially than most of the proposals currently discussed in mainstream penal 
reform circles, we should never forget that “prison ‘reform’ is virtually contem-
porary with the prison itself: it constitutes, as it were, its programme,” as Michel 
Foucault (1977, 234) famously wrote in one of the most-quoted paragraphs of his 
Discipline and Punish. The prison may ultimately be an unreformable institution, 
because every attempt at reform ends up being subsumed under the carceral logic, 
thus contributing to make it more compatible with changing cultural sensibilities 
and politico-economic arrangements and further entrenching the hold of the carceral 
state onto the fabric of society. Yet, denouncing all penal reforms as nothing more 
than obstacles on the road to the ultimate goal of a prison-free society is a luxury 
we cannot afford today—not in light of the tremendous suffering mass incarcera-
tion exacts on the most vulnerable fractions of the US population.

 NOTES

1. In a recent article on the impact of mass incarceration on poverty rates in the United States 
between 1980 and 2004, Robert DeFina and Lance Hannon (2013, 581) argue that “had mass incarcera-
tion not occurred, poverty would have decreased by more than 20%, or about 2.8 percentage points. At 
the national scale, this translates into several million fewer people in poverty had mass incarceration 
not occurred.” 

2. As required, for example, by the 1976 International Covenant on Economic, Social and Cultural 
Rights, signed but never ratified by the United States.

3. A point of view repeatedly confirmed by courts across the United States, despite wide evidence 
that the treatment to which migrants are subjected in private detention facilities is in many cases worse 
than the already inhumane conditions endured by detainees in regular prisons, due to insufficient food, 
recurring staff abuse, chronic lack of medical care, and frequent resort to isolation (see ACLU 2014, 
26–51).

4. For a journalistic account of the business opportunities that prison corporations expect will 
emerge in the wake of current penal reforms, see Segal (2015). 

5. Among the vast archipelago of organizations active on these issues, the one that has gained 
most visibility is perhaps the #BlackLivesMatter movement (http://www.blacklivesmatter.org), created 
in response to the murder of unarmed 17-year-old Trayvon Martin by neighborhood watch volunteer 
George Zimmerman in Sanford, Florida, on February 26, 2012.

6. See, for example, the guiding principles published on the #BlackLivesMatter website (http://
blacklivesmatter.com/guiding-principles/), or the demands published on the website of Ferguson Action 
(http://fergusonaction.com/demands/).  

7. Past presidential administrations have resorted to such powers over the last decades, mostly 
favoring a “tough on crime” and militaristic stance that has contributed to the current legitimation 
crisis in policing. One of the most significant of such federal initiatives has been the infamous civil 
asset forfeiture program introduced by the US Congress in the early 1980s (and then expanded several 
times) as a tool in the so-called war on drugs, which allows budget-stricken police departments to keep 
up to 80% of the proceeds of seizures of any asset—monetary or otherwise—allegedly connected to 
criminal activities, particularly drug-related crimes. In January of 2015, US Attorney General Eric 
Holder has introduced a modest reform to the program, establishing new limits to the ability of the 
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federal government to partake in seizures effected by state or local police departments (Office of the 
Attorney General 2015). 

8. The 116-page-long report features several recommendations and “action items” articulated 
into five “pillars” of reform: (1) Building Trust & Legitimacy; (2) Policy & Oversight; (3) Technology 
& Social Media; (4) Community Policing & Crime Reduction; and (5) Officer Wellness & Safety. In 
this section I will not provide a detailed or comprehensive analysis of the document, but only a broad 
critique of its general approach to the issue of police violence and police reform. 

9. One of the most politically advanced efforts to establish a model of community control of the 
police was developed in Berkeley in 1971, in the form of a grassroots initiative to introduce a Com-
munity Control of the Police Amendment to the city’s Charter. The amendment would have replaced the 
hierarchical, monocratic, and militaristic structure of the Berkeley Police Department with a system of 
democratically elected, all-civilian “police councils” with full powers to direct, prioritize, and control 
police activities in Berkeley (Red Family 1971). Supported by a large coalition of political groups and 
grassroots community organizations, the initiative gathered 15,000 signatures but was defeated at the 
polls in 1971.
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Razing the Carceral State
Marie Gottschalk*

fifteen yeaRS aGo, maSS impRiSonment waS laRGely an inviSiBle iSSue in the 
United States. Since then, criticism of the country’s extraordinary incarceration 
rate has become widespread across the political spectrum. The huge prison 

buildup of the past four decades has few ardent defenders today. But reforms to 
reduce the number of people in jail and prison have been remarkably modest so far.1

Meanwhile, a tenacious carceral state has sprouted in the shadows of mass 
imprisonment and has been extending its reach far beyond the prison gate. It 
includes not only the country’s vast archipelago of jails and prisons but also the 
far-reaching and growing range of penal punishments and controls that lie in the 
never-never land between the prison gate and full citizenship. As it sunders families 
and communities and radically reworks conceptions of democracy, rights, and 
citizenship, the carceral state poses a formidable political and social challenge.

The reach of the carceral state today is truly breathtaking. It extends well beyond 
the estimated 2.2 million people sitting in jail or prison today in the United States 
(Glaze and Kaeble 2014, 2). It encompasses the more than eight million people—or 
one in 23 adults—who are under some form of state control, including jail, prison, 
probation, parole, community sanctions, drug courts, and immigrant detention 
(calculated from Pew 2009, 10).2 It also includes the millions of people who are 
booked into jail annually,3 and the estimated one in four adults in the United States 
who has a criminal record (National Association of Criminal Defense Lawyers 
2014, 84, n. 2).

The carceral state directly shapes, and in some cases deforms, the lives of 
tens of millions of people who have never been arrested or served a day in jail or 
prison. One in 10 children has had an incarcerated parent (Glaze and Maruschak 
2008; Kjellstrand and Eddy 2011). Millions of people reside in neighborhoods and 
communities that have been depopulated and upended as so many of their young 
men and women have been sent away to prison during what should be the prime 
of their lives. Hundreds of rural communities have chased after the illusion that 
constructing a prison or jail will jumpstart their ailing economies.
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The problem of the carceral state is no longer confined to the prison cell and 
prison yard or to poor urban communities and minority groups—if it ever was. The 
US penal system has grown so extensive that it has begun to metastasize. It has 
altered how key governing institutions and public services and benefits operate, 
including elections, schools, public housing, and the US census. The carceral state 
also has begun to distort essential demographic, political, and socioeconomic 
databases, leading to misleading findings about trends in vital areas such as economic 
growth, voting turnout, unemployment, poverty, and public health (Gottschalk 
2015, 251–56; Pettit 2012).

As it creates a large and permanent group of political, economic, and social 
outcasts, the carceral state has been bluntly and subtly remaking conceptions of 
citizenship. Millions have been condemned to “civil death,” denied core civil 
liberties and social benefits because of a criminal conviction. An estimated six 
million people have been disenfranchised either temporarily or permanently because 
of a criminal conviction.4 Many more are ineligible to receive public benefits such 
as student loans, food stamps, and public housing due to their criminal records.

Over the past decade or so, the growing opposition to mass incarceration has 
tended to gravitate toward two different poles, both of them inadequate in the face 
of these challenges. One pole identifies racial disparities, racial discrimination, 
and institutional racism as the front lines in the challenge to the carceral state. The 
other pole seeks to find a winning bipartisan path out of mass incarceration by 
downplaying its stark racial causes and racial consequences. The emphasis instead 
is on how the fiscal burden of the vast penal system is increasingly untenable. This 
approach is compatible with the growing push to alter the public conversation about 
all sorts of social problems by avoiding discussions of controversial issues like the 
historical legacy of racism.

Race and the Carceral State

Race matters profoundly in any discussion of how to dismantle the carceral state. As 
Michelle Alexander (2010) so persuasively, eloquently, and mournfully demonstrates 
in The New Jim Crow, the emergence of colorblind racism in the post-civil rights 
era poses a major obstacle to dismantling the carceral state. But there are others.

Alexander identifies ostensibly colorblind drug laws and law enforcement policies 
as the main culprit in mass incarceration today. But drug offenders comprised only 
about 16 percent of offenders in state prisons as of 2013 (Carson 2014, 15). People 
whose primary offense was a violent one comprised about 54 percent (ibid., 15). 
Even if we could release all drug offenders today, without other major changes 
in US laws and penal policies and practices, the United States would continue to 
be the world’s warden, and a stint in prison or jail would continue to be a rite of 
passage for many African Americans.5

 The historical evidence is overwhelming that racial animus and the quest to 
preserve white supremacy have been central factors in the development of the US 
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penal system. But as the racial order continues to invent new ways to target blacks, 
it has generated punitive policies and practices that diffuse to other groups in the 
United States, including immigrants, impoverished whites, and people charged 
with sex offenses. Excavating the ways in which the cruel, dehumanizing, and 
unjust policies and institutions of the carceral state have diffused to other groups 
does not negate the stark fact that black people have been and remain key targets 
of the carceral state.

At the dawn of the Jim Crow era a century ago, the massive disenfranchisement 
of blacks through the poll tax, literacy tests, and violent intimidation overshadowed 
the vast and simultaneous disenfranchisement of poor whites that undermined the 
growth of the Populist movement in the South. Likewise, the hyper-incarceration 
of black men today has overshadowed the growing incarceration rates of women, 
Latinos, immigrants, and whites.

The United States, with just 5 percent of the world’s population, incarcerates 
almost one-third of the all the women and girls confined to jails and prisons 
worldwide (Walmsley 2012a, 1). In a major shift, Hispanics now constitute 35 
percent of all federal prisoners, making them the largest ethnic or racial group in 
the federal prison system (Federal Bureau of Prisons 2013).

The incarceration rate of 400 per 100,000 for whites in the United States is low 
in comparison to the rate of 2,300 per 100,000 for African Americans and 1,000 
per 100,000 for Hispanics (Gottschalk 2015, 5). But it is still extraordinarily high 
compared to elsewhere. The United States incarcerates whites at about two-and-
one-half to seven times the national incarceration rates of other Western countries 
and Japan (Walmsley 2012b). Bluntly stated, the United States would have an 
incarceration crisis even if it were locking up African Americans at “only” the 
rate at which whites are currently incarcerated—and even if no African Americans 
were being locked.

As the war on crime has been winding down on some fronts, it has been gearing 
up elsewhere. A new front in the war on drugs has opened up in rural, predominantly 
white areas that are reportedly facing the scourge of methamphetamine labs, 
prescription drug abuse, and heroin. Since the 1990s, US politicians and policymakers 
have been laying the institutional and political groundwork for a large-scale war 
against sex offenders (Gottschalk 2015, Chapter 9).

Mass incarceration has facilitated mass deportations in which Latinos are 
the leading targets. The United States has dramatically expanded its capacity to 
apprehend, detain, punish, and deport immigrants. It has retrofitted the hardline 
politics, policies, and tactics that fueled the prison boom of the 1980s and 1990s 
and created new institutions that dissolve the distinction between law enforcement 
and immigration enforcement (Gottschalk 2015, Chapter 10; Stumpf 2006).

The intense focus on the racial dimension of the carceral state sometimes obscures 
these new growth areas. It also obscures how certain shifts in the wider political 
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economy pose major impediments to the emergence of a successful, broad-based 
political movement to dismantle the carceral state.

The Dollars and Cents of the Carceral State

The Great Recession raised many expectations that the United States would begin 
closing many of its jails and prisons because it could no longer afford to keep so 
many people locked up. Publications and groups spanning the political spectrum 
have embraced framing the problem of the carceral state as primarily a dollar-and-
cents issue that begs for a bipartisan solution.6

The Pew Center on the States, the Council on State Governments, and the US 
Department of Justice sit at the epicenter of these efforts. They have joined together 
to promote reentry programs and justice reinvestment schemes largely aimed at 
saving money by reducing the recidivism rates of ex-offenders and diverting 
some low-level offenders from prison. Thanks to their work, the 3 R’s—reentry, 
justice reinvestment, and recidivism—now dominate discussions of penal reform 
in Washington, DC, and in many state capitals.

A group of brand-name conservatives, including Newt Gingrich, Grover Norquist, 
and Edwin Meese III, has endorsed key aspects of the 3-R strategy (Gingrich and 
Nolan 2011). They have joined Right on Crime, an initiative led by the Texas Public 
Policy Foundation, one of the nation’s leading state-based conservative think tanks. 
When the National Association for the Advancement of Colored People (NAACP) 
launched its new campaign against mass incarceration in spring 2011, it prominently 
featured its alliance with Right on Crime (Washington 2011).

Alliances like these have bolstered a wave of optimism that the country is finally 
ready to enact major reforms to reduce the incarceration rate. But it is unlikely 
that the fiscal and economic burden will single-handedly unhinge the carceral 
state. The fiscal approach to penal reform is wholly inadequate to tackle the wide 
range of problems associated with the emergence of a tenacious carceral state that 
is altering how key social and political institutions operate and perverting what 
it means to be a citizen in the United States. It slights the compelling civil and 
human rights arguments that the carceral state raises as it removes wide swaths of 
blacks, Latinos, the poor, immigrants, and other historically disadvantaged groups 
from their neighborhoods, leaving devastated families and communities in its wake 
and raising troubling questions about the fairness and legitimacy of US political 
institutions and the broader social order.

The construction of the carceral state resulted from a complex set of developments. 
No single factor explains its rise, and no single factor will bring about its demise. 
Mounting fiscal pressures alone will not be enough to spur communities, states, 
and the federal government to make deep and lasting cuts in their prison and jail 
populations. It was mistakenly assumed four decades ago that shared disillusionment 
on the Right and the Left with indeterminate sentences and prison rehabilitation 
programs would shrink the inmate population. Instead, it exploded. The “race to 
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incarcerate” began in the 1970s at a time when states faced dire financial straits 
(Mauer 1999). It persisted over the next four decades despite wide fluctuations in 
the crime rate, public opinion, and the economy.

Although corrections has been one of the fastest-growing items in state budgets, 
second only to Medicaid, it still lags far behind what states spend on other sectors. 
In fiscal year 2010, state expenditures on corrections totaled $48.5 billion, or less 
than 3 percent of the nearly $2 trillion in total state expenditures.7 This is less than 
half of what states spend on highways (Kyckelhahn 2012, 1).

Several factors help to explain why “carceral clawback” is so tenacious (Carlen 
2002). As the carceral state has grown, so has the political clout and political 
acumen of groups, institutions, and organizations with vested economic interests in 
maintaining the world’s largest penal system. They include prison guards’ unions, 
state departments of corrections, law enforcement groups, the private corrections 
industry, and the financial firms that devise bonds and other mechanisms to fund 
the carceral state. These vested interests were not necessarily the main catalysts 
for the emergence of the carceral state, but they represent major impediments to 
reducing the prison population today and reining in the carceral state (Gottschalk 
2015, Chapters 2 and 3).

Those seeking to dismantle the carceral state have been poorly positioned to 
challenge these vested interests. The development of the carceral state coincided 
with new patterns of racial and economic inequality that have important implications 
for the politics of crime and punishment. A defining feature of that new order is the 
onslaught of neoliberalism since the 1970s, which has widened the gap between 
the political and economic haves and have-nots.

Neoliberalism has long rested on privatizing failure and denigrating the role of 
government to solve economic and social problems. Today, the neoliberal agenda 
rests on a powerful consensus among political elites of the two major political 
parties that the country’s budget deficits are the preeminent domestic threats to 
its economic and political future. This unwarranted budget deficit hysteria has 
asphyxiated the political imagination not just with respect to mass incarceration, 
but also to many other pressing social and economic problems (Gottschalk 2000, 
2009; Gottschalk 2011, 393–401; Stiglitz 2012). Leaders of both political parties 
have put a premium on pursuing short-term goals couched in terms of budget deficits 
and emphasizing individualized and privatized solutions over government-led ones 
(Berman 2011, 11–17).

Stumbling on the Road to Reform

Discussions of justice reinvestment, recidivism, and reentry exemplify how the 
language and techniques of cost-benefit analysis have come to dominate mainstream 
conceptions of penal reform (Bosworth 2010, 178). Evaluating each penal reform 
primarily by putting it on the evidence-based, cost-benefit scales to determine 
whether it reduces crime while saving public money reinforces the tight and 
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misleading linkage in the public mind between punishment and crime. But as a 
2014 National Research Council study concluded, the “increase in incarceration 
may have caused a decrease in crime, but the magnitude is highly uncertain and 
the results of most studies suggest it was unlikely to have been large” (Travis, 
Western, and Redburn 2014, 337).8

Recasting the problem of mass incarceration in econometric or cost-benefit 
language does little to challenge the excessively punitive rhetoric that has left 
such a pernicious mark on penal policy over the last half century. It also is no 
match for the considerable economic interests that are now deeply invested in the 
perpetuation of the carceral state. The fiscal imperative argument is providing a 
huge political opening for the expansion of the private prison industry and for a 
possible return to one of the most ignominious chapters in US penal history—the 
unbridled exploitation of penal labor for profit (Gottschalk 2015, Chapter 3).

The 3-R approach to limited penal reform has been unfolding alongside a 
growing push to banish certain individuals, in some cases permanently, including 
immigrants and people convicted of violent or sexual offenses. Both approaches are 
manifestations of what some sociologists characterize as the “death of the social” 
with the rise of neoliberalism, globalization, and the devolution of the government 
(Rose 1996; Stenson 1998).

With the “death of the social,” problems such as crime, poverty, mass employment, 
and mass incarceration are no longer seen as having fundamental structural causes 
that can be ameliorated by collective policies and collective resources mobilized 
by the state. Rather, these problems are regarded as either the product of fate or 
individual action (Reiner, Livingstone, and Allen 2001, 177). Government officials 
and state agencies are considered part of the problem rather than part of the solution. 
As such, any quest to develop visionary, state-led social and economic policies that 
seek to address the growing inequalities in the United States is considered impolitic.

Instead, the focus is on devising micro interventions at the local and community 
levels to change the behavior of individuals. The delegated engineers for these micro 
interventions are private-sector, nonprofit, or state actors who are specialists in a 
very particular area—such as substance abuse, anger management, or resume writing 
(Rose 1996, 346). In short, we live in an oxymoronic age of do-it-yourself social 
policies. Anyone deemed unable or unwilling to change must be banished—either 
to the prison or to the prison beyond the prison.

Framing the problem of mass imprisonment as largely a fiscal one (i.e., we 
cannot afford it anymore) will not sustain the political momentum needed over 
the long haul to slash the prison population and dismantle the carceral state. 
But the single-minded focus on the fiscal burden of mass imprisonment is more 
troublesome than that.

Most prison costs are fixed and are not easily cut. The only way to seriously 
reduce spending on corrections is to shut down penal facilities and lay off correctional 
staff. Faced with powerful interests that profit politically and economically from 
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mass imprisonment, public officials have been making largely symbolic cuts that do 
not significantly reduce the incarcerated population or save much money. But they 
do render life in prison and life after prison leaner and meaner. Many policymakers 
and the wider public do not consider creating a safe, healthy, and humane penal 
system to be a credible and desirable public policy goal in and of itself. This goal 
has to be linked somehow to enhancing public safety and saving public money.

In the wake of the Great Recession, many states slashed their corrections staffs 
and cut back spending on prison programs, correctional health care, and even food 
services for inmates. Homicides, assaults, and other acts of violence appear to be 
on the rise in federal penitentiaries and in some state prisons as staff positions go 
unfilled due to budget cuts (Reutter 2012a; Sample 2009). Charging prisoners 
fees for meals, housing, and doctor visits is becoming more common (Beckett and 
Herbert 2010; Ehrenreich 2009; Reutter 2012b).

Budget cuts are also compromising the activities of the court system and legal 
services for the poor. Justice delayed is increasingly justice denied as judges and 
courthouses go on furloughs, judgeships remain vacant to save money, trials are 
postponed, and legal services for the poor are slashed. As judicial budgets contract, 
judges have become exceptionally aggressive about collecting fines and fees. 
Poor people who cannot pay these off are being sent to jail, a practice of dubious 
constitutionality (Beckett and Harris 2011).

Race, Neoliberalism, and the Carceral State

Much of the literature on race is not attentive enough to how the sinews of the 
political economy shape policy and politics. Likewise, much of the work on 
neoliberalism is not attentive enough to the role of race, gender, and ethnicity in 
shaping public policy. As Michael Dawson (2010, 17) and Lester Spence (2012) 
note, the US version of neoliberalism is heavily race-inflected.

Only by considering the role of racial factors and neoliberalism can we fully 
appreciate, for example, why reentry, justice reinvestment, and reducing recidivism 
have come to dominate the penal reform agenda today in elite circles and why this 
approach is woefully insufficient for dismantling the carceral state. The enthusiasm 
for the 3 R’s is blithely detached from a deeper understanding of important shifts in 
the US political economy since World War II that have disproportionately harmed 
African Americans and that have helped to build the carceral state. As I elaborate in 
Caught, these include the incomplete economic incorporation of African Americans, 
especially black men, after the Great Migration; the deindustrialization and hollowing 
out of wide swaths of urban America; the push to build up human capital rather than 
address the disappearance of good jobs; and the evisceration of the public sector, 
which had been an important avenue of upward mobility for African Americans 
(Gottschalk 2015, 185–90). Another critical factor is the growing political clout 
of economic actors who have vested interests in maintaining and expanding the 
carceral state (Gottschalk 2015, Chapters 2 and 3).
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Reform agendas based on the 3 R’s and framed around the purported economic 
burden of the carceral state generally do not acknowledge, let alone address, these 
deeper structural issues. They also are not up to the political task of challenging 
the fundamental legitimacy of the carceral state and the hyper-incarceration of 
African Americans and other disadvantaged groups in the United States. This 
is a self-consciously colorblind strategy to criminal justice reform that keeps at 
arm’s length the racial and other injustices on which the carceral state rests. It is 
thus incapable of tapping into the growing political ferment and anger at the local 
level—especially in many African American urban neighborhoods—to address these 
injustices. Like many neoliberal “solutions,” the 3 R’s rest on deploying expertise 
“in such a way as to render the problem under consideration technical as opposed 
to political” (Spence 2012, 152).

Racial factors are deeply implicated in why the carceral state has not faced 
more organized opposition until recently—especially from the people most directly 
harmed by it. The Republican Party’s Southern strategy, the racialization of public 
opinion on crime and punishment, and the entrenched history of racial intransigence 
in the United States cannot on their own explain why the carceral state has been 
so tenacious.

Additional historical and institutional factors related to race have stood in the 
way of forging a broad social and political movement with the wherewithal to 
mount a serious challenge to the carceral state. They include the varied ways that 
black elites have responded to the growing public and political association between 
blackness and criminality since the late 19th century, and major shifts within 
leading identity-based civil rights organizations with the atrophy of more radical 
civil rights groups and the demise of the Black Power movement. Other factors 
include the political impact that escalating rates of violence and substance abuse 
have had on poor urban communities; important shifts in public opinion among 
African Americans on issues related to race, crime and punishment; and significant 
electoral and party developments at the local and state levels with the demise of 
Jim Crow that were influenced by the Republican Party’s Southern strategy, but 
not wholly determined by it (Gottschalk 2015, Chapter 7).

Another key development is the emergence of new patterns of racial inequality in 
the wake of the civil rights movement. The predominant pattern of racial exclusion 
yielded to selective incorporation in the context of widening education and income 
gaps among blacks and greater residential mobility for more affluent blacks (Katz, 
Stern, and Fader 2005). This has fostered the fragmentation of black politics and 
widening political disparities among African Americans (Gottschalk 2015, 149–58).

Taken together, these factors help to explain why mainstream identity-based 
civil rights organizations have been slow to challenge the growing tentacles of the 
carceral state. They also help to explain why some leading “post-racial” politicians 
and public figures have supported the punitive turn rhetorically and substantively 
at key moments in the debate over US penal policies. Black communities have 
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long engaged in a “politics of respectability, attempting to win acceptance into the 
mainstream white society by demonstrating their worth and adherence to dominant 
norms” (Cohen 2010, 4). The anti-elitist rhetoric of the Black Power movement 
helped to mute the “politics of respectability” somewhat (Harris 2012, 115). But 
as neoliberalism restructured the US economy, it “sharpened already existing class 
cleavages, further undermining the myth of a ‘monolithic’ Black community, and 
by extension making even more difficult the task of building unified Black political 
movements” (Dawson 2010, 17). These developments have greatly enhanced the 
public policing power of African American elites and help to explain their relative 
silence on the question of mass incarceration and the growth of the carceral state 
until recently. They also help to explain why many of these elites have warmly 
endorsed technical fixes like the 3 R’s, rather than political fixes that call for wide-
scale political mobilization and convulsive politics from below (Spence 2012, 150).

A penal reform agenda delineated primarily by evidence-based research about 
“what works” will inevitably be highly constrained and politically vulnerable. “What 
works” has a poor track record when it comes to engineering important shifts both 
in penal policy and in all kinds of public policy (Hood 2002, 153–57; Tonry and 
Green 2003). In fact, a major preoccupation of scholars of public policy is seeking 
to explain why good scientific evidence often loses out in the contest against bad 
public policy. Just look at the tragedy of climate change. The fixation on emphasizing 
technocratic, expert-driven solutions to the problem of the carceral state denies the 
fundamental role of politics, emotion, and culture in meting out punishment and 
defining good and bad penal policy. Appeals to science are incapable of articulating 
a “public ideal around which reform can be mobilized” (Cherney 2002, 53).

Furthermore, as Todd Clear emphasized in his 2009 presidential address to the 
American Society of Criminology, the “evidence-based policy paradigm is, at its 
core, extraordinarily conservative.” The “what works” model increasingly is based 
on a narrowly constructed understanding of what counts as evidence—program 
evaluations based on the gold standard of multiple randomized trials. Such a narrow 
construction of evidence that rests on what has already been shown to work fosters 
a “kind of slavery of the present.” It also contributes to a denigration of other kinds 
of knowing and evidence that are not the results of controlled experiments, including 
policy studies and qualitative work (Clear 2010, 6–7).

Dismantling the Carceral State

The US carceral state may be exceptional in its size and tenacity. But many of the 
political, economic, and social forces that sustain it and stand in the way of genuine 
penal reform are not. The tale of the carceral state is really a chapter in a longer story 
about the huge disconnect between the breathtaking problems that grip the United 
States and the unwillingness or inability of the political system to remedy them.

Many of the pathologies that run through the carceral state also run through 
American politics today. They include the unwarranted reverence for bipartisanship 
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or nonpartisanship, the uncritical acceptance of neoliberalism in all aspects of public 
policy, the stranglehold of powerful economic and financial interests over politics 
and policymaking, the growing political and economic disenfranchisement of wide 
swaths of the population, and the gross limitations of oppositional strategies based 
primarily on identity-based politics.

Framing the problem of mass incarceration in terms of highly economistic 
language has political ramifications that extend far beyond penal policy. Hitching 
the movement against mass incarceration to the purported fiscal burden of the 
carceral state helps to reinforce the premise that eliminating government deficits and 
government debt should be the top national priority. Politicians and policymakers 
across the board have treated shrinking government budgets as a political given 
rather than as political terrain to be contested.9

We have been down this road before. In the early 1980s, David Stockman, 
President Ronald Reagan’s first budget director, admitted that the White House 
strategically wielded the budget deficit hysteria to slash and burn social programs, 
shrink the government’s role in social welfare and other services, and further the 
cause of privatization (Greider 1982). Grover Norquist, a leading figure in Right 
on Crime and the nation’s foremost anti-tax crusader, is widely known for bluntly 
stating that he aims to shrink government “down to the size where we can drown 
it in the bathtub” (New York Times 2011).

For years now, the pillars of the US social welfare state, including Medicare, 
Medicaid, Social Security, a vibrant labor movement, and adequately funded public 
schools, have been vulnerable to direct assaults from the Right and to kinder, 
gentler jabs from President Obama and other leading Democrats.10 This political 
environment makes it difficult to imagine that calls for justice reinvestment that are 
couched in economistic and “nonpartisan” language will result in the reallocation 
of the tens of billions of dollars now spent annually on corrections to social and 
economic programs that reduce crime and improve the lives of people residing in 
high-crime communities.

Penal Policy and the Root Causes of Crime

The carceral state is deeply entangled in the political, economic, and social fabric 
of the United States. To plot a way out, we must guard against succumbing to what 
Adam Gopnick calls “dystopian despair” (Gopnick 2012, 77). We need to resist 
the belief that the only way to raze the carceral state is to tackle the “root causes” 
of crime—massive unemployment, massive poverty, and unconscionable levels of 
social and economic inequality. Ameliorating the deeper structural problems that 
foster such high levels of inequality in the United States is an admirable goal. But 
if the aim is to slash the country’s incarceration rate and undo its harmful collateral 
consequences over the next few years, not the next few decades, the root causes 
approach to progressive penal reform, however well intentioned, is shortsighted.



Razing the Carceral State 41

Four decades ago, the United States had many of the structural problems it has 
today—though not to the same degree—but it did not have such an expansive penal 
system. Since then, the country has embarked on a war on drugs and a broader war 
on crime characterized by penal policies unprecedented in modern US history and 
unheard of, or disdained, in other advanced industrialized countries. Experts on 
crime and punishment now generally agree that changes in public polices—not 
dramatic changes in criminal behavior—propelled the decades-long prison boom 
in the United States (Travis, Western, and Redburn 2014, Chapters 3–5). In short, 
it was about the time, not about the crime.

The emphasis on structural problems overshadows the fact that numerous people 
are serving time today for nonviolent offenses, many of them property or petty 
drug offenses, that would not warrant a sentence in many other countries. Many 
others are serving savagely long sentences for violent offenses, even though they 
no longer pose serious threats to public safety.

If we designate structural problems as the centerpiece of any plan to dismantle 
the carceral state, we are essentially accepting that the carceral state is here to stay 
for a very long time to come. After all, structural problems call for comprehensive, 
often expensive, long-term solutions and commitments. Long-term fixes take a 
long time to implement and are more difficult to sustain from one presidential 
administration to the next. Furthermore, focusing on structural problems conflates 
two problems that are actually quite distinct: mass incarceration and crime. Major 
decarcerations that have occurred elsewhere and at other times (including Finland in 
the 1960s, Germany in the 1980s, and California under Governor Ronald Reagan) 
came about primarily due to comprehensive changes in penal policy rather than by 
mounting a sustained attack on structural problems and the root causes of crime 
(Gartner, Doob, and Zimring 2011, 291–92; Graham 1990; Lappi-Seppälä 2001; 
Messner and Ruggiero 1995).

The changes needed in penal policy to slash the country’s incarceration rate 
are no mystery. While reentry should remain a priority, we cannot focus only on 
those who are being released. We must reduce the number of people who are sent 
to jail or prison in the first place and decrease sentence lengths and time served. In 
short, we need comprehensive sentencing reform guided by the principle that prison 
should be reserved primarily for people who pose grave threats to society.11 We need 
to repeal mandatory minimums, truth-in-sentencing, and habitual offender laws, 
including three-strikes statutes, and to rein in sex offender registration, notification, 
and civil commitment laws. We also need to reinvigorate the parole process and 
insulate it from politics to ensure that every offender is entitled to a meaningful 
parole review, including everyone serving a life sentence.

The limited sentencing reforms enacted so far have been directed almost 
exclusively at the non, non, nons—that is, the non-serious, nonviolent, non-sex 
related offenders.12 And many government officials and policymakers have fiercely 
resisted applying these modest reforms retroactively to people already serving time.



42 maRie GottSchalk

Comprehensive sentencing reform directed at reducing the time served for a wider 
range of offenders is necessary. But it is not enough. Successful decarceration will 
cost money. The people reentering society after prison need significant educational, 
vocational, housing, medical, and economic support to ensure that the communities 
to which they are returning are not further destabilized by waves of former prisoners. 
If we are serious about alternatives to incarceration, then community-based mental 
health and substance abuse programs will require major cash infusions so that the 
penal system is no longer the primary line of defense for addressing these major 
public health problems.

The country’s high incarceration rate is just one facet of the problem of the 
carceral state. Another is that too many people are serving time in US jails, prisons, 
and detention centers that are abusive and degrading. According to Craig Haney, a 
leading expert on penal conditions, the massive increase in the number of inmates 
since the 1970s has overwhelmed the capacity of many correctional authorities “to 
safely and humanely house and administer them” (Haney 2008, 87; see also Travis, 
Western, and Redburn 2014, Chapter 6). US penal facilities need to be opened up 
to independent oversight to ensure that all prisoners and detainees are housed in 
safe, healthy environments that are respectful of human dignity.

Comprehensive sentencing reform will not rectify the enormous harm caused by 
the prison beyond the prison and the stark and pernicious gradations of citizenship 
that the carceral state has created. The widespread practice of condemning people 
with criminal records to civil death must be halted. Barriers to receiving critical public 
services, such as public housing, student loans, and welfare, and to participating 
in civic life—including voting and jury duty—must be eliminated. Employment 
and licensing restrictions levied on ex-offenders should be narrowly tailored and 
reserved for very specific instances of compelling public safety concerns. The 
criminalization of immigration policy must end, and the creeping merger of the 
law enforcement and immigration enforcement systems must be reversed.

Yes You Can

Comprehensive sentencing reform by definition requires statutory changes. The 
political logjam in Washington, DC, and many state capitals is a convenient foil to 
excuse why so little progress has been made in slashing the country’s incarceration 
rate and ameliorating the collateral consequences of the carceral state. It justifies 
the pursuit of small-bore solutions such as the 3 R’s, which are premised on 
splitting the difference without sincerely addressing the country’s enormous and 
growing political, social, and economic inequalities, of which the carceral state is 
the starkest example.

Claims of legislative gridlock divert attention from the many non-legislative 
means that are available to begin razing the carceral state. The carceral state was 
not built by punitive legislation alone. It also required, particularly in its formative 
years, a shift in the sensibilities of government officials and law enforcement officers 
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on the frontlines of the criminal justice system. Police officers, parole and probation 
agents, judges, corrections officials, attorneys general, local district attorneys, and 
federal prosecutors began to exercise their discretion in a more punitive direction 
as they read the new cues coming from law-and-order politicians.

For all the talk about how mandatory minimums and mandatory guidelines built 
the carceral state, individuals serving on the frontlines of the criminal justice system 
retain considerable discretion to choose a less punitive path. President Obama and 
state governors have enormous discretion to grant executive clemency. So far, they 
have been largely unwilling to wield the power available to start righting the wrongs 
of the carceral state and to declare that the time to end the war on drugs and the war 
on crime is long overdue (Gottschalk 2015, 186–91). The US Department of Justice 
could end overcrowding in federal penitentiaries by calling a halt to the federal 
war on drugs. Federal judges have broad discretion to depart from the sentencing 
guidelines in the wake of the 2005 Booker and 2007 Gall Supreme Court decisions 
that affirmed that the guidelines are advisory, not mandatory.

Even without changing federal sentencing guidelines or creating new programs, 
the federal Bureau of Prisons (BOP) could “eliminate thousands of years of 
unnecessary incarceration through full implementation of existing ameliorative 
statutes,” states an American Bar Association report (Sady and Deffebach 2008, 
1). For example, the BOP and many state departments of corrections could make 
much greater use of compassionate release policies to discharge many more infirm 
and elderly inmates from custody.

The late William Stuntz of Harvard Law School once characterized prosecutors 
as the “real lawmakers” of the criminal justice system because the penal code 
grants them such vast leeway in charging and sentencing decisions (Stuntz 2001, 
506; see also Bibas 2006, 932–33). Attorneys general and district attorneys have 
enormous authority to set the tone and culture of their offices and to determine how 
prosecutors working under them exercise their discretion in individual cases (Davis 
2007, 97). By changing their behavior, prosecutors could have a profound impact 
on lowering incarceration rates and reducing racial disparities in sentences even 
without statutory changes. For example, district attorneys could shift the standard 
for charging from “probable cause” to “likelihood of conviction.” Or they could 
adopt a policy of not prosecuting certain low-level offenders, as some have done.

Maverick district attorneys launched into office in major urban areas with the 
backing of broad penal reform coalitions have served as important beachheads to 
engineer wider statewide shifts in penal policy. The upset victory of David Soales 
in Albany’s 2004 race for district attorney was a watershed event in the fight to 
reform the strict drug laws of the Rockefeller era in New York State (Greene and 
Mauer 2010). His electoral victory, coming on the heels of the decade-old “Drop 
the Rock” campaign, paved the way for the beginning of the end of the Rockefeller 
drug laws.
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To make major and lasting cuts, the penal sensibilities and penal culture of 
all components of the criminal justice system—police, prosecutors, judges, penal 
administrators, parole and probation officers—will have to change. These law 
enforcement officers must buy into the goal of major reductions in the prison and 
jail population and to coordinate their behavior to achieve that end. Without that 
coordination, attempts to reduce the inmate population will remain a complex and 
often futile game of Whack-a-Mole. Single-minded attention on “reforming” any one 
or several pieces of the criminal justice system to reduce the incarcerated population 
will not necessarily have the desired result because the system is highly adaptive.

Conclusion

The total number of people in US jails and prisons has largely stabilized since the 
onset of the Great Recession, but no major contraction appears in sight. The US 
incarceration rate of 716 per 100,000 (Walmsley 2012b) is still the highest in the 
world and rivals the estimated rate for the Soviet Union at the height of the gulags 
in the 1950s.13 The Sentencing Project calculated that if declines in the prison 
population continue at a rate of about 1.8 percent per year—the biggest year-to-
year drop registered since the boom began—it will take until 2101, or nearly nine 
decades—for the prison population to return to its 1980 level.14

Persistently missing from much of the current debate over mass incarceration 
and penal reform is an inspiring, long-term vision against which the necessary 
short-term goals and strategic compromises can be measured.15 For those seeking 
to dismantle the carceral state, the key challenge is not to figure out which specific 
sentencing and other reforms are needed to slash the number of people in jail 
and prison. The real task is to figure out how to create a more receptive political 
environment for such reforms and to make the far-reaching consequences of the 
carceral state into a leading political and public policy issue (Mauer 2011, 27–36).

The focus on the 3 R’s and the Right on Crime coalition has overshadowed the 
growing political ferment at the grassroots level against the carceral state. Many 
new groups have formed at the state and local levels to battle various aspects of 
the carceral state, including felon disenfranchisement, supermax prisons, the abuse 
of transgender prisoners, exorbitant telephone rates for inmates, the shackling of 
pregnant women during labor, employment discrimination against former offenders, 
stop-and-frisk, and police brutality.16 Despite the enormous obstacles to political 
action that they face, incarcerated people and formerly incarcerated people have 
been mobilizing to fight the carceral state (Gilna 2012, 18; Law and Reynolds 
2012, 14–15; Meronek 2012, 12–13; Meronek and Wallner 2013, 12–13).17 The 
recent wave of police killings of people of color—Michael Brown in Ferguson, 
Eric Garner on Staten Island, Walter Scott in North Charleston, Freddie Gray 
in Baltimore, and the list goes on—has stoked that ferment. It remains an open 
question whether the political uprisings over these deaths will coalesce into a 
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broader movement to challenge not only the carceral state, but also other growing 
inequalities in the United States.

Major reforms in penal policy and law enforcement are necessary to slash the 
incarceration rate and to begin dismantling the carceral state. In pursuing such 
reforms, we need to be clear that this will not resolve the persistent crime crisis in 
the United States despite the record declines over the past two decades. National 
crime rates are at nearly their lowest levels in half a century. But extraordinarily 
high levels of serious crime in poor communities—especially poor neighborhoods 
that are predominantly African American—remain a major social problem.

The crime crisis is directly related to deeper structural problems in ways that 
the crisis of the carceral state is not. The only legitimate long-term solution to this 
crime crisis is to alleviate the root causes of vast and growing inequalities in the 
United States. This will take a long time and will require a major political struggle. 
In the meantime, however, there is no compelling public safety justification for 
keeping so many people from poor communities locked up.

NOTES

1. In 2009, the total incarcerated population fell in the United States for the first time since the 
early 1970s. It has continued to drop each year, but the rate of decrease has slowed considerably. Between 
2008 and 2013, the total number of people in prison and jail fell by 3.5 percent, or about 80,000 people 
(calculated from Glaze and Kaeble 2014, 2, table 1, and Glaze 2010, 2, table 1). California, which has 
been under enormous political and legal pressure to reduce its prison population thanks to the 2011 
Brown v. Plata decision, accounts for about 45 percent of this drop (calculated from Glaze and Kaeble 
2014, 11, appendix table 1; and Glaze and Herberman 2013, 6, table 6).

2. State supervision ranges widely in the 50 states, from a high of one in 13 adults in Georgia to 
a low of one in 88 in New Hampshire (Pew Center on the States 2009, 7).

3. There are an estimated 11.6 million jail admissions each year (Minton 2013). But surprisingly, 
no official national statistics are collected on the number of people jailed annually, which is quite 
different from the number of annual admissions, since many people cycle in and out of jail (Kaiser and 
Stannow 2010, 19).

4. This is about 2.5 percent of the total US voting-age population, or one in 40 adults (Uggen, 
Shannon, and Manza 2012, 1).

5. Although ending the war on drugs would not make a major dent in the overall prison population, 
it could significantly reduce the number of incarcerated women, especially African American women. 
Women, who have been the fastest-growing segment of the prison population, are much more likely 
than male inmates are to be serving time for a drug offense (Kruttschnitt 2010; Talvi 2007). An end to 
the war on drugs would also likely have a considerable impact on the federal prison population since 
drug offenders constitute about half of all federal inmates (Carson 2014).

6. See, for example, Reason magazine’s special issue on criminal justice in July 2011 at https://
reason.com/issues/july-2011; Abramsky 2009; Chettiar and Waldman 2015; Dagan and Teles 2012, 
25–31; Gotsch 2010, A22; Miron and Waldock 2010; and Nadelmann 2010, 11–12.

7. The actual fiscal burden of the corrections system is probably considerably higher. Many 
corrections budgets do not include the full cost of key correction-related outlays, including capital 
expenses, health care and pension benefits for active and retired corrections employees, and hospital and 
other health–related expenses for the prison population. By one calculation, state corrections budgets 
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would be on average 14 percent higher if these other expenses were fully incorporated (Henrichson 
and Delaney 2012, 2).

8. For a good overview of the complexities and limitations of research on the relationship between 
incarceration rates and crime rates, see Travis, Western, and Redburn (2014, Chapter 5).

9. For an analysis of austerity politics from a historical and comparative perspective, see Blyth 
(2013).

10. For example, in 2010 President Obama established the National Commission on Fiscal 
Responsibility and Reform and appointed two conservative deficit hawks to head it, former Senator 
Alan Simpson (R-WY) and Erskine Bowles, White House chief of staff under Bill Clinton. Although 
Obama did not endorse the commission’s final report, in seeking a “grand bargain” with Congress on 
deficit reduction in 2012–13, he largely endorsed the Simpson-Bowles target of reducing the deficit by 
$4 trillion by cutting roughly $2.50 in spending for every $1 in new taxes and other revenue. During 
the 2012 campaign, Obama largely abandoned his half-trillion-dollar America Jobs Act, which had 
been unveiled a year earlier. Although he vowed in his second inaugural address in January 2013 to 
defend Medicare and Social Security, the budget he released weeks later proposed major cuts to these 
and other social welfare programs as part of his ongoing illusive quest to secure a budget compromise 
with the Republicans. In doing so, he enraged members of his own party (New York Times 2013; 
Borosage 2012, 13–20).

11. For detailed analyses of the need for comprehensive sentencing reform, see Tonry (2011); 
Austin (2010, 9–40).

12. See, for example, Sullivan (2013), and the draft of a congressional discussion report 
released by Representative Paul Ryan (R-WI), chair of the Budget Committee of the US House of 
Representatives (2014, 54–60).

13. The calculation for the Soviet Union only includes people incarcerated in gulag camps. It 
does not include people confined to labor colonies or prisons. Calculated from Getty, Rittersporn, and 
Zemskov (1993, 1048–49); Andreev et al. (1993).

14. The 1.8 percent decline was for 2012 (Mauer and Ghandnoosh 2013).
15. I am borrowing here from Strolovitch’s description of what constitutes a utopian vision 

(2007, 234–36).
16. See, for example, Mogul, Ritchie, and Whitlock (2011).
17. For more on the hurdles to political mobilization faced by ex-offenders, see Gottschalk 

(2015, 161).
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Injury and Accumulation:  
Making Sense of the Punishing State
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the pRoGReSSive caRceRalization of contempoRaRy uS Society, the tuRn on 
the global stage to a condition of permanent war, and the institutionaliza-
tion of abuse and torture in both contexts all foreground the question of 

state violence within a consideration of the logic of late capitalism. This violence 
is increasingly imbricated in and normalized within processes of social produc-
tion. Furthermore, the pervasive racialization of contemporary violence across the 
terrains of war, punishment, and everyday life argues for an analysis that centers 
racism and coloniality (the material and symbolic domination of communities of 
color globally) as essential moments of the being of capital. The assaults prolifi-
cally organized by racism expose a broader architecture of injury that undergirds 
neoliberalism and capitalism more generally. From this perspective, injury is neither 
incidental nor instrumental in capitalism, but rather essential and determinative.

Useful starting points for this investigation are efforts within Marxist theory 
to make sense of coercion, broadly speaking, within the time and space of capital 
accumulation. In particular, investigation of the dynamics of dispossession and 
devaluation (Harvey 2003, 2005, 2006) and the development of the notion of 
capital as command (Hardt and Negri 2000, 2004; Negri 1984, 2003) foreground 
the centrality of imposition and plunder in contemporary capitalism. This essay, 
however, aims to interrogate these accounts by considering the racial order of 
neoliberal society. On the basis of this consideration, it will develop a reading of 
violence in capitalism that understands it as originary and, in the present, identified 
with and active within the extended and putatively consensual processes of capitalist 
reproduction. The historical anticolonial tradition, especially that stream within it 
that has developed the analysis of the fundamental articulations between racism 
and capitalist exploitation, sets out the indispensable framework in this regard. Spe-
cifically, I aim to put the canonical work of Aimé Césaire (1955/2000) and Frantz 
Fanon (1963, 1965) in conversation with the analytic of coloniality as developed 
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by Aníbal Quijano (2008). The present essay aims to build on this analysis to lay 
bare the logic of late capitalism as a kind of being-in-violence.

This article describes the turn to punishment and permanent war in the neo-
liberal era and shows how the racial logic of this turn can be understood in terms 
of a principle of violation that is expressed in the organization of contemporary 
state violence. In my conceptualization, violation names the systematic nature of 
this violence and indicates the logic that organizes it. Proceeding from this frame-
work and from theories of colonialism, I argue that capitalism is a racial system 
at its origin and core, and that the coloniality it expresses points to an essential 
opportunism in its impulse to subjection and an essential diversity in the forms of 
material and immaterial surplus that it realizes. Furthermore, if racism and violation 
inhabit the core of capitalism, then the nature of the rule of capital must be partly 
rethought, since the familiar formula for hegemony is destabilized when coercion 
becomes as essential a moment as consent. By the same token, resistance against 
state violence can no longer be construed as secondary to contests at the point of 
production, since struggles for survival and against this violence work within a 
primary contradiction of the system.

Against the encompassing “prison time” (Hardt 1997) of capitalist postmodernity, 
theory has to be able to trace the shape of power and the openings for opposition. 
Capital mutates energetically to encircle communities and societies and to capture 
subjects within a discipline that aims as much to unravel as to incorporate them. 
The present essay sketches a provisional anatomy of this process and points to 
important concrete expressions of the principles that it isolates. Considering the 
dialectic outlined here can be useful in the broader critical effort to understand 
contemporary capitalism and its depredations, and to imagine effective strategies 
for resistance.

Punishment, Violence, Violation

Since the 1970s, the United States has led the way in a turn to punishment 
characterized by a stiffening of sentencing guidelines, unprecedented levels of 
incarceration, and the institutionalization of abuse and torture in prisons (Marable, 
Steinberg, and Middlemass 2007; Martin 2006). Even as the hysteria of the war 
on drugs begins to fade, the United States continues to lead the world in absolute 
and relative numbers of those incarcerated. It also imposes sentences whose 
length and severity outstrip those of its closest competitors (International Centre 
for Prison Studies 2012; Liptak 2008). This carceral turn is deeply racialized, as 
communities of color are disproportionately the target of police surveillance and 
brutality, as black and brown people are imprisoned at higher rates in comparison 
with whites, and as they are given significantly longer terms for many categories 
of offenses (Harris 1999; Mauer 2011; Torres and Love 2000). Nevertheless, as it 
builds on reservoirs of racism and preserves the historic legacy of a systematically 
racist juridical system, the turn to punishment now touches new populations and 
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recasts the paranoia that serves as the ideological pivot of repression. In particular, 
antiterrorism initiatives recode and capture new racial others, and to a lesser extent 
construct a new menace from within the ranks of radical dissenters (Davis 2005).

The turn to punishment has been understood as an expression of the discipline 
accompanying neoliberalism’s shock waves of austerity, as well as the global 
process of “accumulation by dispossession” (Harvey 2003, 145) in which capital 
challenges traditional rights to public and communal resources through privatization 
and expropriation and seeks to realize surplus outside regular channels of produc-
tion. According to Harvey (2005), as workers are forced to fend for themselves 
under new conditions of precariousness, punishment serves to quell resistance and 
to warehouse those made redundant through retrenchment. However, this account 
does not quite explain the racial order of this carceral turn; in addition, as Henry 
Giroux (2009) has shown, punishment appears to be more than disciplinary in its 
effects and more than penal in its mode of operation, since it extends broadly be-
yond the prison system to recompose public culture generally. In recent decades, 
youth (especially youth of color) have faced a progressive demonization that un-
derstands them as always harboring an incipient criminality; draconian anti-gang 
injunctions and sentencing enhancements have been widely justified on this basis 
(Mauer 2000; Rios 2006). In schools, students face administrative procedures 
that are increasingly articulated with police apparatuses, as well as increasingly 
intolerant of minor infractions. “Zero-tolerance” disciplinary policies are the most 
visible face of this tendency, but the larger apparatus of educational accountability 
also constructs students in general as requiring the discipline of the state (Lyons 
and Drew 2006; Nolan 2009). The recent epidemic of anti-immigrant statutes 
across the United States is fueled by the same racialized impulse to punishment, 
which aggressively interprets cultural difference as illegality, and has resulted in 
an imposing network of detention centers that are increasingly beyond the reach 
of normal controls and are characterized by excesses and abuses (Hennessy-Fiske 
and Carcamo 2014). Immigrants are often detained without access to lawyers or 
the ability to communicate with family members, following procedures that begin 
to mirror the juridical innovations associated with the internment of “enemy com-
batants” (Amnesty International 2009).

The domestic turn to punishment is clearly articulated with the condition of 
permanent conflict and aggressive global policing that was set in motion by the war 
on terror. Davis (2005) has pointed out that systems of torture set up in detention 
centers abroad have in some cases originated in the US prison system. We are also 
beginning to see the application of counterinsurgency techniques employed in Iraq 
and Afghanistan in domestic policing (Goode 2012). Contemporary counterinsur-
gency invents a special form of the familiar terrorization of civilians in war. Tech-
nological, permanent, and increasingly coded as a kind of global police function, 
targeted assassinations and enhanced interrogation produce the maximum level of 
injury and outrage compatible with a policy of the “minimum” (low-intensity war, 
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minimum risk to US personnel, etc.). In this way, the normalization and regulariza-
tion of violence reaches a new level, with a continuous and global assault recast as 
the price of security in an increasingly unstable world.

As Harvey (2006) observes, in response to overaccumulation crises, when capi-
talism outstrips its capacity to realize potential surpluses congealed in commodities 
or latent in means of production, the system undertakes a violent devaluation of part 
of its stock of accumulated value. Neoliberalism relies heavily on devaluation to 
realize surplus, with working and poor people bearing the brunt of the “rationaliza-
tion” of the economy. But beyond its technical aspects, devaluation in the neoliberal 
era is a broad assault organized by capital against human beings. In particular, the 
postmodern war machine is both a preferred outlet for over-accumulated capital 
and the moment of a literal negation of “excess” bodies. The permanent assault on 
populations globally instituted by the war on terror exposes systematic violence 
and torture, in a range of intensities, as an essential and continuous industry, in the 
broadest sense. By the early 2000s, private military companies generated billions 
of dollars annually (Singer 2003). War is not merely a means to deploy excess 
finance capital or to secure annexed territories for expanded reproduction. It is 
the moment par excellence of the realization of surplus, understood in this larger 
context. In war, capital consummates the inner tendency of production as assault, 
of value as affliction. At the same time, postmodern war as counterinsurgency is 
always careful to preserve its adversary. In this way, the occasion for intervention 
remains ongoing, and the body of the enemy is saved for unceasing interrogations 
(Hardt and Negri 2000).

The spectacular nature of military intervention should not obscure the daily war 
confronted by those “at home,” whose continuing repression supplies the symbolic 
and material resources for the aggrandizement of capital and whiteness. Very much 
the same extended system of low-intensity assault and detention confronts com-
munities of color within the metropolis as in its global territories. Beyond any risk 
of conflating different processes here, there is something important to be gained in 
understanding everyday forms of violence against the oppressed, in their systematic 
repetition, as “small wars” (Scheper-Hughes 1996) that are rendered invisible by 
power and its common senses. In particular, forms of racialized domination differ in 
their targets and effects, but important commonalities exist between them—something 
that domination seeks precisely to obscure. By grasping these commonalities and 
continuities, we can begin to understand the logic of race and injury in capitalism.

Very good critical accounts exist on current racist law and penality as material 
strategies to confront excess populations and systemic crises (e.g., Gilmore 2007; 
Wacquant 2009). But racism is also an ontological strategy: within the moral 
economy that grounds capitalist culture, the abjection of black and brown “as a 
sort of quintessence of evil” is the crucial resource for successfully interpellating 
whiteness (Fanon 1963, 41). More than a psychological compensation for economic 
exploitation, institutional racism is a basic principle of subjectivation. Racism is the 
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valuation and devaluation of human beings within another register of production, 
the production of subjectivity. This can be clearly seen in contemporary school-
ing and its apparatuses of testing and accountability, which produce students as 
racial subjects while systematically identifying whiteness with competence and 
achievement and blackness/brownness with failure (Leonardo 2007). Not only does 
capital exploit racial division, but also the “balanced accumulation” of culture and 
knowledge under capitalism depends on the shifting relations of refusal that force 
some subjects outside the collective body of the human.

This contemporary proliferation of violence can appear to be a more or less direct 
effect of political-economic crises. For instance, prison growth can be understood 
as a strategy to confront difficult surpluses of bodies and capital (Gilmore 2007). 
Similarly, attacks on public education are one front in a broader corporate effort 
to privatize schooling (Hursh 2007). Likewise, apart from directly imperialistic 
interests in the resources and economies of the Middle East, permanent war sustains 
a defense industry that otherwise lacks a clear rationale. Explanations that narrowly 
view these trends as profit-driven, however, account for neither the racialization of 
this violence nor its depth and intensity. Thus, the spectacular reach of the public 
and private US prison system far exceeds the hypertrophy of the repressive state 
apparatus that economistic explanations would predict. Furthermore, a more ba-
sic phenomenology of capitalism, including its impulses toward injury as well as 
production, is overlooked in an analysis of this turn to punishment that sees it as 
the mere byproduct of the system’s global accountancy.

In contrast to those who construe trends in punishment as a simple response 
to economic imperatives, critical scholars of penality appreciate the complexity 
of the meaning of punishment and its centrality as a social steering mechanism. 
Thus, for Melossi (2008) the discipline operating within prisons is more profound 
than the mere preparation or rehabilitation of inmates for reinsertion into capitalist 
systems of production; rather, it produces a basic subjection that aims to create a 
subordinate and marginalized orientation, thus situating subjects within a broader 
moral economy and pedagogy. In this regard, Melossi shows that prisons are crucial 
sites of government and governmentality rather than secondary institutions within 
contemporary capitalism. Similarly, to the extent that incarceration orients the poor 
and working classes toward the flexibilized work so characteristic of neoliberal 
society, this is less a matter of incorporation and socialization than a matter of threat, 
terrorization, and containment. De Giorgi (2010) describes how the criminalization 
of immigrants in the EU, and the double menace of detention and deportation they 
face, forces immigrants to accept even the extreme exploitation and precariousness 
of post-Fordist employment. Likewise, Wacquant’s (2009) emphasis on the role of 
punishment within neoliberalism displaces an obsessive focus on the recomposi-
tion of work and labor, and highlights the determinative material and ideological 
force of the racialized carceral complex and its intricate articulations with welfare 
systems and conditions of everyday life for the poor.
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Perhaps due to their focus on the criminal justice system, criminologists some-
times overlook the punitive texture of cultural life more broadly, as well as the 
more fundamental violence that undergirds capitalism and its penal systems and 
apparatuses. Jock Young (2011, 221) stresses “the process of criminalization as a 
critical and integral part of a core system of social inclusion and exclusion which 
reaches across the biographies of each citizen,” but this does not address the basic 
source or meaning of criminalization in the first place. If capitalism in the present 
makes such frequent resort to criminalization and imprisonment, we ought to ask 
what basic determinations lay the ground for this carceral turn, and what fundamental 
impulses find expression within it. Likewise, if the prison system is a racialized and 
racist system, and if it simultaneously operates to warehouse surplus labor popula-
tions and to pathologize communities of color (Rios 2006), this should suggest 
the importance of an inquiry into the role and meaning of racism (and racialized 
punishment) in capitalism beyond and below the prison system itself. In short, an 
analysis of the meaning of the contemporary carceral turn must consider a range 
of social sites of punishment (understood broadly), as well as the prolific systems 
of injury—beyond penality alone—that have always worked through capitalism, 
and that now take specific and intensified forms in the context of neoliberalism.

The principle and logic of the neoliberal era’s promiscuous state violence is what 
I call violation. If violence is the fact and process, violation is its reason and orga-
nization. As a strategy that fundamentally links systemic violence to accumulation, 
violation seeks in the last instance to preserve the target of its impositions, aiming 
for partial fragmentation from which it derives its own kind of surplus. According 
to Hardt and Negri (2000), the system of capitalist command has metastasized into 
the figure of Empire, which sustains itself through a continual process of enclosure 
of the commons and through the persistent production of global crisis and war. This 
work develops Negri’s (2003) earlier analysis of late capitalism, which describes 
the historical moment of real subsumption, in which use values are globally ab-
sorbed into capital’s logic. As capital absorbs the world, time becomes equivalent 
to labor and so there are no longer temporal differences to measure in production. 
Capital ceases to operate as time of measurement, emerging instead as temporal-
ity of command. This perspective has the advantage of understanding coercion 
and violence as constitutive and central to the meaning of capital, rather than as 
merely instrumental. Yet even this analysis fails to fully account for the ubiquity 
of the carceral logic I have outlined, or for its essential racial organization. The 
notion of violation responds to the centrality of violence and its determinativeness 
for capitalist society, while also indicating its opportunism, which invents and ex-
ploits modes of coloniality to double its assaults. In systems of racial domination, 
violation approaches a certain perfection, as it realizes forms of ontological and 
symbolic surplus beyond the realm of production proper.



58 noah de liSSovoy

Coloniality and Accumulation

The apparent novelty of neoliberalism’s turn to punishment and its offensives against 
the commons hides a more significant continuity. In neoliberalism, processes of 
privatization and punishment, which seem to unravel the taken-for-granted compacts 
of the welfare state, repeat and generalize the central principle of colonialism 
and coloniality. As Frantz Fanon (1963) described, the order of the colony was 
constructed on violence. Its economy was built on theft (of resources and labor from 
the colonized) and its legality was founded on crime (white settlerism). Likewise, 
Aimé Césaire (1955/2000) pointed out that Nazism’s machinery of extermination 
in Europe was hardly unprecedented—rather, it repeated and refined the techniques 
of genocide that had already been applied in colonial adventures against Africans 
and other non-Europeans:

And at the end of all these treaties that have been violated, all these lies 
that have been propagated, all these punitive expeditions that have been 
tolerated, all these prisoners who have been tied up and “interrogated,” 
all these patriots who have been tortured … a poison has been distilled 
into the veins of Europe and, slowly but surely, the continent proceeds 
toward savagery. (Césaire 1955/2000, 35–36)

Similarly, neoliberalism today imports to the center of empire the techniques 
of accumulation by dispossession and accompanying forms of discipline that have 
always characterized economic relationships between the “center” and the “periph-
ery.” In particular, the violence that has always been woven into the process of 
accumulation in colonial histories reappears in neoliberal society as an indispensable 
factor and condition of social production. As Cheliotis and Xenakis (2010) point 
out, we should be cautious about attributing the intensification of punishment in 
the present, especially outside the United States, solely to neoliberalism, without 
regard to place-specific histories of repression; instead, we need to explore how 
neoliberalism borrows from and builds on preexisting patterns of state violence.

Indeed, race and violence have been determinative within capitalist relations 
of production from the beginning of modernity. Aníbal Quijano (2008) shows that 
in colonialism a range of forms of labor and exploitation are in play at the same 
time: slavery, serfdom, small-scale commodity production, wage labor, etc., and that 
all are instituted and organized around the global capitalist system. It is therefore 
impossible to say that some forms of exploitation are more advanced than others, 
or more proper to the system of capitalism:

Slavery, in America, was deliberately established and organized as a 
commodity in order to produce goods for the world market and to serve 
the purposes and needs of capitalism. Likewise, the serfdom imposed on 
Indians, including the redefinition of the institutions of reciprocity, was 
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organized in order to serve the same ends: to produce merchandise for 
the global market.... This means that not only were all the forms of labor 
and control of labor simultaneously performed in America, but they were 
also articulated around the axis of capital and the global market. (Quijano 
2008, 198)

Furthermore, the distribution of these forms of work originally corresponded 
to race, with wage labor being reserved for whites. Thus, the racial system of co-
lonialism was also integral to capitalism from the beginning, within what Quijano 
calls a “technology of race/labor” (ibid., 185). Similarly, current critics of the prison 
system have shown how the global carceral complex comprises both a racial logic 
and a logic of surplus extraction. As such, the racialization of incarceration is a 
strategy for responding to systemic crises in capitalism (Gilmore 2007) while the 
penal structure of capitalist society is deeply marked and organized by the long 
history of racism and its exceptional violence. Thus, Davis (2000) shows that the 
post-Civil War convict-lease system preserved the brutality of punishment associ-
ated with slavery, a legacy that persists in the abuses of the present-day criminal 
justice system.

These investigations into the cultural and racial architecture of capitalism, and 
the fact that “modernity was also colonial from its point of departure” (Quijano 
2008, 196), reveal the complexity of capitalism and the impossibility of an abstract 
and linear reading of its historical development. This perspective has implications 
for our understanding of the meaning of accumulation itself. If capitalism is shaped 
from the beginning by an eclectic opportunism in the form of its impositions, as well 
as by geopolitically specific racisms, then we must recognize that its fundamental 
drive toward accumulation aims not simply at an abstract, colorless accretion of 
value. Instead, capitalism aims at persistent injury, organized in diverse and complex 
systems of administration, including those that organize the range of contemporary 
forms of punishment. Rather than appearing as the inexplicable telos of social life, 
wealth might then be measured as the proof and index of this subjugation, of this 
valorization of capital against bodies, for the sake of which the dispossessions and 
devaluations of neoliberalism are set in motion.

Sensitive Marxist analyses suggest that racism plays an important role in capital-
ism, fracturing class solidarity, organizing the labor market, and hiding the effects 
of economic contradictions. Others strengthen this claim, asserting that racism is an 
original and essential part of capitalism, responsible for creating the conditions for 
its development (in colonialism and slavery) and deeply shaping its contemporary 
culture and tendencies (Du Bois 1935/1998; James 1992; Kelley 2002; Robinson 
2000). Rearticulating this analysis, I suggest not simply that capitalism has always 
been racist, but rather that the persistent instance of race in capitalism indicates an 
underlying logic of violation. More than a simple dominative drive, violation is an 
economy—an accumulation of violence, a transaction of destitution. Like work, 
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racism is a moment of exploitation, collecting for its agents (white people) the tokens 
of dominative power (Harris 1995). On the other hand, as in racism, accumulation 
at work is not separable from the fact of injury. Injury, as the source of value in 
alienated labor, is itself a kind of accumulation. Race represents a crucial terrain 
for this investment and inflammation, a crucial opportunity for the exaltation of 
power. The racial system of colonialism constitutes a space in which, as Achille 
Mbembe (2003, 24) writes, “the controls and guarantees of judicial order can be 
suspended—the zone where the violence of the state of exception is deemed to 
operate in the service of ‘civilization.’” In this way, racism indicates the insepa-
rability of domination and accumulation, as well as a logic of abjection immanent 
to the process of appropriation of material and symbolic surplus.

For example, in contemporary anti-immigrant initiatives the impulse to exclusion 
and intimidation can sometimes appear to overwhelm the ostensibly more primary 
economic imperative of expanded reproduction (De Genova 2002; De Giorgi 2010). 
It is not just that an irrational demagoguery temporarily overtakes the sober cal-
culations of business interests (which are sometimes resistant to such initiatives). 
It is more useful to recognize that this alternation of impulses (toward exclusion 
and assimilation) is characteristic of capital’s underlying and opportunistic logic 
of injury. In this logic, the material surplus to be derived from incorporation and 
exploitation of labor power has to be measured against the symbolic and psychic 
“wages of whiteness” that accrue to whites through xenophobia, as well as the 
cathexis of the state and its police apparatus produced in processes of repression. 
This complex equation is worked through in arguments around the issue. A typical 
example is a Bloomberg Businessweek report (Dwoskin 2012) on the economic 
cost to Alabama of its 2011 anti-immigrant law that required state officials to check 
the legal status of people in everyday transactions and barred access to housing 
and employment for those without documents. The report is followed by a spate 
of comments that interpolate a different, racial/symbolic economy into the debate: 
“Let’s put it bluntly … they are thieve’s [sic].... They steal into our country, then they 
steal our health care, our education system, our food stamps, our welfare system, 
our jobs.” Within this economy, characterized by an insistence on the restricted 
and racialized ownership of society itself, there is little room for calculations of 
immigration’s effect on real jobs and economic growth.

In this political and cultural context, vulnerability creates a downward pressure 
on workers’ wages and work becomes an important moment of subjection—an 
occasion for the appropriation of subjectivity and outrage to dignity. Thus, for 
racialized immigrants who have been constructed as “illegal,” a basic condition 
of “deportability” sets the stage for continuous abuses and micro-aggressions in 
employment and elsewhere (De Genova 2002). In Césaire’s view, colonialism 
throws together the diverse instances of “forced labor, intimidation, pressure, the 
police, taxation, theft, rape, compulsory crops, contempt, mistrust, arrogance, 
self-complacency, swinishness....” (1955/2000, 42). From this perspective, we can 
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understand racism as more than arbitrary or accidental in a historical sense, and 
instead see the kinds of material and immaterial “profit” that it produces in itself 
in the form of the ubiquitous aggrandizement of whiteness. As Fanon puts it:

When you examine at close quarters the colonial context, it is evident that 
what parcels out the world is to begin with the fact of belonging to or not 
belonging to a given race, a given species. In the colonies the economic 
substructure is also a superstructure. The cause is the consequence; you 
are rich because you are white, you are white because you are rich. (Fanon 
1963, 40)

Fanon’s analysis of the mutual determination of racism and capital is evoca-
tive in the other direction as well: that is, we can think of economic exploitation 
and marginalization as representing a kind of racism, the production of a global 
species of the poor. Thus, within this matrix, we can begin to see the convertibility 
of diverse forms of accumulation. In capitalism, work is often a kind of torture, 
broadly speaking, and (in the state’s security and intelligence apparatuses) torture 
is in fact an occupation, to give a simple example. Similarly, racism makes identity 
itself an ordeal, and puts the subject to work within an existential bondage whose 
product can also be thought of as capitalization, in the broad sense, corresponding 
in the psychic and symbolic registers to the economic quantum that is measured 
by the bending and breaking of working bodies.

How else can we account for the persistence, in the most “advanced” capitalist 
society, of archaic violence in the criminal justice system, as well as unequal levels 
of exposure to police brutality by race, which accompany and supplement racial 
inequities in life chances and levels of social marginalization? Scholars show an 
impressive continuity in these structures and processes over time, in spite of the 
technological and organizational development of capitalism (Alexander 2010; 
Kennedy 1997; Wacquant 2002). To invoke arbitrary prejudice and the cruelty 
of the market is to engage in circular reasoning. Rather, we should recognize the 
integration of these different channels of injury (physical, psychic, social) in the 
capitalist system as a whole. Down each flows a tribute of subjection. These streams 
are articulated with the flows of value extracted through production proper, and 
come together finally as the total network and reservoir of capital.

Perhaps we can then invert the familiar reading of the exploitation of labor, 
whose unceasing repetition constitutes the hidden kernel of capital. Instead of 
seeing the alienation of human beings in work as the mere effect or instrument of 
capital’s self-valorization, we might understand the extraction of surplus value as 
the form of organization of injury. In that case, work would appear as continuous 
with the violent process of seizure and enclosure that founded capitalism (Marx 
called it primitive accumulation and Harvey calls it accumulation by dispossession). 
This seemingly exceptional form of accumulation not only returns in contempo-
rary processes of appropriation and privatization, but also emerges as the truth of 
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capitalism more generally (see De Angelis 2007). From this perspective, the rivers 
of wealth that pool together at the concentrated points of command in capitalism 
would then mark the contours of dispossession, and capital would become visible 
as accumulated injury.

Rethinking Hegemony within the Racial Contract

Violation names the organization of violence and its rationality as a machine of 
injury. Its aim is mortification and micro-aggression. As the instance of racism shows, 
violation captures its surplus by cultivating subjection, not through an extinction 
of being. In this connection, Charles Mills describes a “racial contract” that binds 
whites within a commitment to recognize only each other as fully human; nonwhites 
are subjected to this contract, though they are not parties to it:

The Racial Contract is that set of formal or informal agreements or meta-
agreements (higher-level contracts about contracts, which set the limits of 
the contracts’ validity) between the members of some subset of humans, 
henceforth designated by (shifting) “racial” (phenotypical/ genealogical/
cultural) criteria C1, C2, C3 … as “white,” and coextensive (making due 
allowance for gender differentiation) with the class of full persons, to 
categorize the remaining subset of humans as “nonwhite” and of a differ-
ent and inferior moral status, subpersons.... It will be obvious, therefore, 
that the Racial Contract is not a contract to which the nonwhite subset of 
humans can be a genuinely consenting party. (Mills 1997, 11–12)

In Mills’s account, to the extent that it governs the relationships between whites 
and nonwhites, this “contract” is essentially an imposition rather than an agreement. 
Here, too, the moment of racism provides a crucial window into the organization of 
capital, suggesting how we might begin to understand the kind of exchanges that 
take place in capitalism generally. The surface truth of apparently equal exchange 
(of labor and wages at work, or of money and commodities on the market) hides 
the fact of exploitation, but also the fact that ultimately there is no exchange or 
agreement. Ideological mystification is therefore present in the notion of equality 
of values, as well as in the idea of the contract. Thus, for consumers the surface 
choice between commodities, whether cellphone plans or cereal brands, obscures 
the inescapability of the relation of consumerism itself: we cannot choose any 
other kind of being. In the “choice” to work, consume, or to obey, the appearance 
of consent conceals the continuous force of coercion, and the form of agreement 
hides the fact that there is only one side to the contract.

This suggests a partial rethinking of the theory of hegemony as working through 
consent to domination. The familiar understanding of hegemony presumes that the 
persistent pedagogy, generalized common sense, and intellectual and moral leadership 
of elites organize broad consent to domination, which is supplemented by force (state 
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violence) in moments of crisis (Gramsci 1971). Upon close examination, however, 
consent can often dissolve into coercion; conversely, beyond whatever immediate 
aims it accomplishes, force also always constitutes a pedagogy. As neoliberalism 
transforms the state within a new moral order of punishment and privatization, its 
discipline is an application of a material force, as well as a rhetoric and demonstra-
tion. Terror is the essential lesson of state violence. The ideological moment of this 
pedagogy consists of the insertion of violence within the everyday, its naturaliza-
tion and normalization. However, even as it is normalized it continues to teach.

For instance, Michelle Alexander describes the epidemic of incarceration con-
fronting communities of color, especially African Americans, and the dispropor-
tionality with which people of color are sent to prison. In many states, black men 
are sent to prison on drug charges “at a rate from twenty to fifty-seven times greater 
than that of white men” (Alexander 2010, 96). She also points to an omission in 
left and liberal thinking about race and inequality, which ignores the systematic 
disenfranchisement of black people accomplished through the prison system. While 
the prison system preserves white political privilege, political discourse forgets 
or erases these effects. However, as the racialized carceralization of society is 
repressed, it nevertheless remains present, functioning pedagogically even as it is 
disavowed. The first lesson from power is that white life counts more than black 
life; the force of the state, wielded against people of color, defends the order of 
whiteness (James 1996). But state violence preserves white privilege in another 
sense as well, in the form of a lesson directed at whites themselves, namely that 
racism shields whites from the necessary violence of the state.

Although the racialized repression of people of color in the United States is 
generally removed from public discussion, even as it functions materially and 
ideologically, US imperialist adventures are, by contrast, the subject of incessant 
comment and analysis, if not debate. The conflicts in the Middle East preoccupy 
reporters and pundits, and the progress of US military campaigns is continuously 
recalculated in the mainstream media. For example, at the time of the troop surge, 
coverage of Afghanistan took up 27.1 percent of the “newshole”; since then, at key 
moments in the conflict, coverage has reached close to 20 percent (Pew Research 
Center 2012). Thus, the “ongoing violence and lawlessness” in Afghanistan, in 
particular, are thought to “raise concerns about the future of the country after the 
planned US troop withdrawal,” rather than raising questions about the impact of 
the US occupation itself (NPR 2012). These conflicts, and the associated report-
ing, are often said to function ideologically for a domestic audience by distracting 
attention from domestic economic crises and class warfare from the top (Harvey 
2003). But stories about drones, IEDs, and continual attacks on civilians (whether 
denied or apologized for) also teach a lesson in the force and supremacy of the 
state, at the cost of innumerable distant brown bodies. In this case, geographical 
displacement permits a public pedagogy that is generally forbidden in the case of 
racialized state violence within the United States.
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Violation, as the principle of systemic violence—its reason and logos—hurts 
and teaches simultaneously. The injury it produces recomposes the social even as 
it enforces submission to its order. For the theory of hegemony, a crucial implica-
tion is that the moments of consent and coercion have become inseparable to some 
degree. The form of state terror unites these moments, as the affective register of 
violence and as the zero degree of ideology. The depth of the apparatus of terror 
is indicated by the integration of fear into the textures of the everyday. For people 
of color, this is concrete: the trauma of a reasonable anticipation of assault by 
power—whether through incarceration, police violence, or war. For whites, this 
fear is mostly integrated or displaced; racial paranoia itself becomes a crucial 
form of its expression (Goldberg 2009). For everyone, work and play in capitalism 
conceal their fundamental being-in-violence. In this way, hegemony in the present 
is identified with the extended operation of violation itself.

Against Violation

Important implications for resistance follow if injury is thought of as a form of 
accumulation and if consent and coercion can no longer be fully separated within 
capital’s continuous impulse to assault. First, struggles against repression and 
violence within capitalism are not secondary to those on the terrain of production. 
Second, ideological contests are ultimately inseparable from material struggles 
and everyday acts of resistance to coercion. Third, the irreducible generativity of 
labor power, on which capital depends even as the latter strives continually to lower 
the price of labor and increase the rate at which it is exploited, corresponds to the 
irreducibility of the human being itself, on which capital as violation also depends 
as the persistent ground of its impositions. That is, capital confronts the survival 
of the subjects it seeks to fracture and invade, while depending on that survival for 
the possibility of its own reproduction. I explain each of these implications below.

For communities of color, still not materialized is the supposed transition to 
the fully hegemonized space of mature capitalism, in which the terrors of the early 
modern period are overcome. As Joy James (1996) argues, the shift Foucault narrates 
from the brutality of the Ancien Régime to the rehabilitative force of the disciplinary 
society is a fiction for African Americans, whose systematic, ongoing terrorization 
is integrated within, not contradicted by, modern institutions of penality:

Even in the post-emancipation era, the brutalized body appears. For in-
stance, in the United States, from the end of the Civil War until the mid-
twentieth century, the punished, mangled body was the visceral marker of 
the ritualized barbarism of lynching. The convergence of mob and sheriffs 
oversaw the branded, dismembered black body that symbolized the rage 
and vindication of a prosecuting crowd and state. (James 1996, 29)
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In this context, the continuous legacy of resistance highlighted by James, in 
which people of color have combatted police violence, torture, and colonization, 
is a struggle at the axis of a principal contradiction of capital. In confronting state 
terror, human beings challenge the ontological transaction that reduces them for 
the sake of the aggrandizement and exaltation of power.

Next, if the terrain of coercion is partly inseparable from that of consent, then 
struggles against violence assume a broader importance. The carceralization of 
US society beginning in the 1970s organizes a space of fear and lockdown. The 
proliferation of prisons, the stiffening of sentences, and the coarsening of the con-
ditions of detention are accompanied by a more general process of enclosure in 
which paranoia comes to constitute the foundation for politics and everyday life 
(Giroux 2009; Wacquant 2009). In this way, the symbolic investment in punishment 
is reinforced by the material infrastructure of the penal system and the violence 
that it institutionalizes. It can be argued, for instance, that the death penalty debate 
ultimately hinges as much on the survival and agency of death-row inmates as it 
does on interventions by activists within the political construction of the death 
penalty. This becomes clear in cases of former death-row inmates who have been 
exonerated and released, whose stories function as powerfully compelling argu-
ments. But it is also evident when inmates have not been cleared by the courts, 
such as in the case of Mumia Abu-Jamal, whose refusal to surrender has arguably 
weakened the death penalty machine. State executions are as much ideological and 
pedagogical exercises as they are material ones; consequently, counter-hegemonic 
struggles against the culture of punishment urgently need to work through the 
agency of those who are closest to this punishment.

Finally, the depth of the paradox for capital is this: as the impulse to violation, 
it seeks to overwhelm and fragment the subjects that confront it, and yet it is de-
pendent on the persistence of these subjects for its own reproduction. In this way, 
the logics of injury and exploitation become identified. The production of surplus 
value can only proceed if the integrity of labor power is kept minimally intact, 
even as capital seeks to devalue it and to increase the rate of exploitation (Marx 
1867/1976, 276–7). Capitalism thus faces an impossible conundrum: the plunder 
and reduction of people accomplished via violation is only possible if the human 
being is at least minimally preserved. This minimal preservation—not merely of 
“bare life,” but of human beings and imagination—always threatens to challenge 
its determination as the mere occasion for invasion and exploitation. The exces-
siveness of human subjectivity is both the source of surplus value and the proof 
of the limits of capital.

Conclusion

Understanding capital as injury is to comprehend the violence of the system as 
more than a means to an end. It means reversing the familiar account and seeing 
production, and its principle of exploitation, as the condition for capital’s assaults. 
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From this perspective, capital accumulation has two dimensions: having forced body 
and imagination into the alienated life of producing and consuming commodities, 
the system realizes a second surplus in the ravaging and decomposition—through 
processes of devaluation, repression, and conflict—of its accomplished forms. 
Within the logic of violation, beyond simple accumulation capital seeks a continual 
injury to its own productions, a compulsive bloodletting of value.

I have argued that racism is the crucial instance of this logic, inhabiting capital 
at its core and revealing its determination by and dependence on persistent violence. 
Racism, in the last instance structural and sustained by the state, puts the lie to 
capital’s pretense of neutrality and functionalism while challenging reductionist 
Marxist accounts that understand capital in terms of a colorless productivism or 
simply a new form of sovereignty. In its racist impulses and effects, capital ob-
sessively tears at the tissue of its official rationale and reveals value and surplus 
to be effects both of a symbolic economy of supremacy and subjection and of a 
material economy of production. Racism crucially shapes the conditions of pro-
duction—by creating a segmented labor market and a permanent component of 
the reserve army of labor—but it also points beyond these effects to the centrality 
of punishment and injury (as incarceration, war, and torture) to the meaning and 
being of capital. Analyzing the structure and effects of racism is in this sense an 
important starting point for understanding the general coincidence in capitalism 
of injury and accumulation.

Rather than a process of mere destruction, this is a system of controlled im-
position that preserves its targets as it plunders them. This analysis indicates the 
strategic necessity of resistance against capital’s multiple determinations. In par-
ticular, struggles against racism and state violence can be seen as central, rather 
than secondary, to struggles over the conditions of production. Drawing from 
theorists of race and coloniality, my argument reframes these traditions as central 
to the theorization of capital itself; without a primary engagement with the tools 
and problems that this work proposes, Marxism will be unable to comprehend 
(and challenge) capitalism. At the same time, an analysis of violation indicates 
persistent and often unappreciated resources for resistance in the very survival of 
human beings. Recognizing capital as a struggle over being also means recognizing 
the victories implicit in the persistence and determination of those who have most 
suffered from its depredations. This persistence defies capital and proves the limits 
of its dominion, preserving an emancipatory horizon. In resisting and refusing to 
surrender to fear, people not only defy power and its imposing apparatuses, but 
also implicitly propose a different being and economy, a proposal that for capital 
is more than terrifying.
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Assessing the Boundaries  
of Public Criminology:  
On What Does (Not) Count

Justin Piché*

aS a new paRent i muSt Be optimiStic aBout the futuRe, yet i cannot help 
but despair about the world my child will inherit. In Canada, the colonial 
settler state where we live, there have been several hundred documented 

cases of missing and murdered Indigenous women in recent decades (Gilchrist 2010). 
The dire situation has prompted many, including Rinelle Harper—a sixteen-year-
old Aboriginal teenager who was found clinging to life in Winnipeg’s Assiniboine 
River following a brutal attack in November 2014—to call for a national inquiry to 
work toward resolving this long-standing crisis. When asked during a press scrum 
what “he would say to Rinelle Harper” and her request for an inquiry, the Canadian 
minister responsible for Aboriginal affairs at the time walked away in silence (see 
Global News 2014). We also live in a state where in October 2007 Ashley Smith, 
a teenager, died alone inside a segregation cell with a ligature tied around her neck 
as guards watched. Her mom, Coralee Smith, called on the Government of Canada 
to issue a response to the 2013 coroner’s inquest recommendations that ruled her 
death a homicide and proposed working toward ending solitary confinement (see 
Carlisle 2013). These requests were met with the following official response: “To be 
clear, the term solitary confinement is not accurate or applicable within the federal 
correctional system.… There is frequent interaction with others, including staff and 
visitors, as well as structured contact with peers” (PSC and CSC 2014). One has 
only to type Ashley Smith’s name in a search engine to see images of the kinds of 
“frequent interactions” she had during her years of solitary confinement. Although 
a new federal government elected in October 2015 has promised to rectify these 
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injustices (see Trudeau 2015), it is unlikely that the exclusionary structures that 
gave rise to these tragedies will be dismantled. Looking south towards the United 
States, we are learning that the rectal feeding CIA operatives subject their prison-
ers to is “not torture,” but a “medical procedure” (CNN 2014). We also know that 
it is officially acceptable for police to shoot and kill unarmed black children and 
adults in the “land of the free” (AP 2014). These are just some examples of the 
material and symbolic violence that characterizes the present moment inside and 
beyond the penal field.

Of course, the fact that states are unaccountable for their repression and un-
repentant in their disregard for human life is nothing new (see Platt 2014); one 
could say that the world has gone to shit, but that would be much too charitable 
to the 1960s and 1970s, when violence and exclusion were playing out in private 
(e.g., Griffin 1971) and in public (e.g., Takagi 1974) as many struggled for social 
change. If criminologists are concerned with trying to affect social change, how 
should they intervene at a time when there is notable resistance (e.g., people again 
taking to the streets in large numbers) to interpersonal and institutional violence, 
state impunity, and capitalism’s excesses in Western democracies?

Similar to practitioners in other disciplines interested in affecting social change 
(see Nickel 2010), some criminologists believe that the answer to the questions 
above lies in “public criminology”1 (see, for example, Chancer and McLaughlin 
2007; Clear 2010; Loader and Sparks 2011a,b). The discussions concerning public 
engagement2 or “doing politics” in criminology (Carlen 2011, 17) generally revolve 
around one or more of the following themes: (a) engagement with extra-academic 
publics; (b) reflections on practice, including its possibilities and limitations; and 
(c) critiques of public criminology itself.

This article interrogates the objectives, publics, and practices associated with 
doing public criminology. In particular, this article highlights the following limita-
tions of most current iterations of public criminology: (a) the pursuit of a reform-
ist agenda using language that reifies and reproduces dominant constructions of 
“crime” and justice; (b) the frequent failure of public criminologists to work with the 
individuals and groups who are most harmed by interpersonal and state violence;3 
and (c) the use of approaches that often limit the participation of extra-academic 
publics to audiences of scholarly work.

In raising these questions and critiques, this piece also explores what does 
not count as public criminology in these discussions. More specifically, building 
on the insights of Bell (2014) and Ruggiero (2012, 154)—who asks “is there not 
a rich history of public scholarship that lays the groundwork for today’s public 
criminology?”—I consider how abolitionism4 pushes the boundaries of engagement 
with extra-academic publics among criminologists. To this end, I highlight a few 
examples of abolitionist work that aims to eradicate the reliance on criminalization 
and punishment as a response to harm. The article concludes with a brief discus-
sion of spaces where reformist and abolitionist criminologies can work together to 
confront structures of domination in the pursuit of social justice.
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The Boundaries of Public Criminology: On What Counts

The first part of this article outlines and critically examines the objectives, publics, 
and practices that currently constitute public criminology. Most proponents of public 
criminology position themselves as casualties of what Pratt (2007, 37) describes 
as “the decline of deference,” whereby experts such as academics are treated with 
growing skepticism beyond their professional circles. Although there are some 
exceptions, which are noted below, the public criminology project is largely seen 
as a way for its advocates to reassert their “rightful” place as persons of influence 
in public debates and in the corridors of state power.

What Is Public Criminology for?

In Western democracies, one is routinely confronted with “a society saturated 
with crime talk’” (Chancer and McLaughlin 2007, 157), which is seen by many 
criminologists as an important source of penal intensification (Carrier 2014). In 
this scenario, a public criminology is seen as important to establish the relevance of 
criminology beyond the university and academia and to ensure that criminologists 
receive recognition in spheres where penal issues are deliberated upon (Barak 
2007, 201).

Following the idea that criminologists need “to be relevant to the ‘real world’” 
(Clear 2010, 721), proponents of public criminology generally agree that “nowhere 
is the gap between perception and evidence greater than in the study of crime and 
punishment” (Uggen and Inderbitzin 2010, 726). On this point, criminologists are 
asked to “invest time in translating their own research” and share “their findings 
with the larger public” (ibid., 738). In so doing, the discipline could position itself to 
have “relevance and status with larger public policy debates” to fulfill the external 
“expectation that the science will have meaning for practice” (Clear 2010, 721). This 
argument is put in more simple terms by Currie (2007, 178), who promotes public 
criminology as a means to have “impact on public policy and the public mind.” 
The weight that public(ized) and evidence-based contributions of criminologists 
should be given is subject to debate. For some, who view extra-academic publics 
as a source of flawed cultural representations concerning “crime” and punishment, 
as well as of harmful penal policies and practices, the “objective” knowledge of 
criminologists would work as a counterweight to irrational ideas and “moral panics 
precipitated by extreme but rare cases” that get in the way of “promoting sound 
policy” (Uggen and Inderbitzin 2010, 738). Despite internal disagreements over 
the utility of evidence-based interventions and over the idea that academic work 
should serve the state (which abolitionists contest; see for example Sim 2011), these 
proponents of public criminology offer criminological knowledge as a way “to try 
‘to cool things down’” in a heated climate in which certain harms are conceptual-
ized and responded to through a punitive lens (Loader and Sparks 2010, 776).
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Loader and Sparks agree with the idea that criminologists can be “bearers and 
interpreters of [criminological] knowledge and … bring it to bear on matters of 
public concern and dispute,” particularly because of the relative freedom academics 
have to speak on contentious issues in ways that “provoke and unsettle” what is 
taken for granted (ibid., 778). However, they also argue that “criminologists need 
to give up an illusion of mastery in which they somehow expect their knowledge 
to engineer outcomes, end political discussion, and trump the ill-informed concerns 
and perspectives of others” (ibid.). Instead, public criminologists should take on the 
role of democratic under-laborers who “bring the heat within practices of democratic 
governance” by “generating controversy, opening up and extending debate, chal-
lenging and provoking received public ‘opinion’ and political postures” (Loader 
and Sparks 2011b, 132). From this perspective, criminologists are seen as part of 
the struggle over how to think about and respond to “crime”, but with “no special 
standing that entitles us to have our views given special weight” (Tonry 2010, 
786). For advocates of this viewpoint, debates on moral issues require deliberations 
informed by various considerations, not just scholarly findings.

Although proponents argue that public criminology should not only “inform the 
debate” on penality but also “shift its terms” (Uggen and Inderbitzin 2010, 727), 
the social change they advocate for is limited. As Loader and Sparks (2010, 771) 
note, engagement with extra-academic publics among criminologists is guided 
by “a reformist ambition of some kind (to prevent crime, rehabilitate offenders, 
improve the quality of justice, or in some allied way, alleviate avoidable human 
suffering).” It is an approach that too often participates in the reification of “crime” 
and fails to acknowledge that the latter “is not the object but the product of criminal 
policy” (Hulsman 1986, 28, original emphasis). In this sense, public criminology 
appears as a rehashing of Left realist criminology (Bell 2014, 494), one that takes 
“crime (mainly conventional, street, crime) ‘seriously’” (Ruggiero 2010, 154). In 
its pursuit of relevance and impact, the public criminology being promoted is one 
that seeks to push the very boundaries it reinforces, which sees “the penal system 
… being attributed the function of a symbolic universal organizer of the hierarchy 
of general goods” (Scheerer 1986, 18–19). Proponents of a public criminology also 
promote work with extra-academic publics as opportunities to enrich the discipline. 
Uggen and Inderbitzin (2010, p. 726), for example, argue that this “could nurture 
the passion students bring to justice concerns, while contributing to professional, 
critical, and policy criminology.”5 Beyond this, it is argued that the work of and 
debates among criminologists will also gain strength from “disseminating … ideas 
clearly in public forums,” enabling knowledge to circulate “more quickly” (ibid., 
730). By ensuring “both the intellectual vitality and public presence of our chosen 
field of study” (Chancer and McLaughlin 2007, 170), calls for a public criminology 
also reflect a concern to secure the future of the discipline through the generation 
of external prestige.
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To date, however, the intellectual contributions of public criminologists have 
tended to be oriented towards “textual reflexivity,” with an emphasis “on the rhetorics 
she [the researcher] deploys and the politics embedded in her poetics” (Wacquant 
2011, 441). Carrier (2014, 99) argues that this literature is mostly populated by 
“cookbooks” that comprise “self-congratulatory” accounts of the “transient expe-
rience of having had the spotlights of a local newspaper turned towards them.” 
Wacquant (2011, 439) refers to the contemporary rise of public criminology as a 
symptom of “another discipline struck by the disease of ‘public-itis’” that fails to 
engage in epistemic reflexivity. By engaging in “an objectivist analysis of the tangled 
circuits of production, distribution and consumption of criminological knowledge, 
and of the power relations that articulate them,” Wacquant (ibid., 444) argues that 
scholars can gain a greater sense of the structural knowledge conduits that need to 
be changed inside and outside the academy to facilitate greater dialogue between 
citizens and scholars. So far, work of the kind proposed by Wacquant has focused 
on how institutional arrangements and reward structures could be reoriented to sup-
port public criminology (e.g., Sanders and Eisler 2014), along with the possibility 
of creating new “free-standing institutes” to disseminate criminological evidence 
to extra-academic publics (Land 2010, 770).  Although the idea of empire building 
may be appealing, given criminology’s dubious role in state repression (see Taylor, 
Walton, and Young 1973), questions ought to be raised about whether a public 
criminology should be at all concerned with reinforcing a discipline that, in its 
administrative and managerial forms, is integral to the maintenance of a punitive 
status quo (Cohen 1988).

Who Are the Publics in Public Criminology?

If the key objectives guiding public criminology are to garner recognition from 
extra-academic publics, inform public opinion, shape penal policy and practice, 
and enhance structures within the academy and beyond to solidify the place of 
the discipline in the world, who are its publics? If it is true that these discussions 
emerged largely out of the perception “that criminology as a discipline has become 
increasingly marginal to the larger public discussion of crime and criminal justice, 
and decreasingly capable of affecting the thrust of social policy” (Currie 2007, 176), 
then its primary intended audiences are politicians and policy makers. Although 
proponents of public criminology identify problems with such relationships, in 
that “criminologists will continue to respond to the government’s crime control 
priorities rather than articulating a broader criminological agenda” (Chancer and 
McLaughlin 2007, 157–58), the need to target these audiences is not seriously 
questioned. Ruggiero (2012, 157) argues that this engagement is “esoteric and elitist” 
as it privileges interactions with the powerful in the hopes that the dissemination 
of knowledge to these audiences will somehow trickle down to enhance the lives 
of those affected by criminalization and state repression.
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To have success in convincing lawmakers “to do the right thing,” Currie (2007, 
178) argues that it is important that criminologists engage voters, who fundamen-
tally shape penality through the electoral process. Chancer and McLaughlin (2007, 
158) also argue that criminologists “cannot sidestep their responsibility as citizens 
to participate in the broader public conversation” and need to engage the general 
public so that they can be better informed in their choice of political representa-
tion. Public criminologists who adopt this view operate within the parameters of 
what Burawoy (2005a, 7) calls traditional public sociology, as “the publics being 
addressed are generally invisible in that they cannot be seen, thin in that they do not 
generate much internal interaction, passive in that they do not constitute a move-
ment or organization, and they are usually mainstream.” Those who conceive of, 
and interact with, the general public in this way are, following Gramsci (1971, 7), 
practicing a traditional intellectualism whereby they “put themselves forward as 
autonomous and independent of the dominant social group.” As noted previously, 
this positioning is indicative of the elitist pronouncements of many proponents of 
public criminology, who see themselves as apart from the masses whose views of 
“crime” are said to be central to penal intensification (Carrier 2014).

Further down the line of publics who could benefit from a public criminology 
are marginalized individuals and those who claim to be their advocates. Among 
the latter are “community and nonprofit organizations” with which criminologists 
should work so that they can be “actively involved in framing the questions we 
ask, rather than just listening to what we have to say about our findings” (Currie 
2007, 187). This could take the form of “a partnership with a nonprofit or neighbor-
hood group to address the urgent needs of its clients or members while building 
research capacity in the affected communities” (Uggen and Inderbitzin 2010, 733). 
When this work involves those directly affected by problematized situations (e.g., 
criminalized harms), it challenges both the inequality that is at the origin of social 
conflicts and the power relations, including those at work in the penal process, that 
determine the destinies of marginalized persons (Hulsman 1986). However, these 
actors are often defined as clients by the state, the penal system, and the nonprofit 
organizations contracted to extend carceral controls under the guise of services 
while also advocating “on their behalf” (INCITE! 2007; Woolford and Hogeveen 
2014); therefore, individuals are not given a say on how their realities are defined 
and what could answer their needs. When public criminology participates in such 
activities, it operates as “a missionary and paternalistic criminology, which is pre-
pared to stand by the underdogs as far as they remain such” (Ruggiero 2010, 208).

How Does One Do Public Criminology?

If policy makers, politicians, and the general public tend to be the privileged 
audiences of public criminology, what are the means to influence these audiences 
to affect social change? Given that most proponents of engagement with extra-
academic publics in criminology lament their discipline’s lack of impact on penal 
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policy and practice, it follows that policy work with and/or aimed at lawmakers 
and practitioners is viewed as important to enhance the relevance of the discipline 
to policing, the judiciary, imprisonment, and community supervision. Believing 
that to foster substantive change “reform must be mapped onto the worlds of those 
whose job is to deliver public services,” Stanko (2007, 212) left academia to join the 
London’s Metropolitan Police Service and better meet the needs of those in contact 
with the police, particularly women survivors of violence. As a senior advisor in 
strategic analysis, her primary task was to assist the police force to be responsive 
to the community by asking citizens want they wanted, what they received, and 
what they needed when in contact with the Met (ibid., 216). Stanko asserts that 
academics need to work in these venues, as they afford them opportunities to 
access privileged data sets, frame debates on issues, shape service delivery, and 
hold governing institutions accountable.

Petersilia (2008, 336) is another criminologist who has taken part in this kind 
of applied criminology. In her past role as special advisor for policy, planning, and 
research within the California Department of Corrections and Rehabilitation, she 
set up and became the first director of the Center for Evidence-Based Corrections 
at the University of California, Irvine. In this dual role, with one foot in academia 
and the other in the “belly of the beast” as an “embedded criminologist,” Peter-
silia “worked with most of the major constituencies involved in state corrections, 
including the Legislature, lobbyists, correctional managers and line staff, inmates, 
victims, law enforcement, and the media” (ibid., 339). She also had “a good deal 
of face-time with Governor Schwarzenegger and his Cabinet” (ibid.). Among the 
policy achievements cited by the researcher was the inclusion of “funding for ex-
panding prison rehabilitation programs and building reentry centers” in the 2007 
Public Safety and Offender Rehabilitation Services Act, which also “provided 
money for greatly expanding the state’s prison capacity” (ibid., 347). Despite 
some pitfalls, Petersilia insists that criminologists ought to take up opportunities 
to participate in penal policy making, noting that “the contributions I think I made 
could never have happened without my living and breathing the culture of state 
government” (ibid., 354).

Proponents of policy work, including Tonry (2010) and the scholars noted 
above, are conscious of the various forces that shape whether and how their efforts 
will be taken up by state actors and agencies. In his contribution to the debate on 
public criminology, Rock (2010) discusses working on a contractual basis on two 
separate occasions. The first was as a “so-called Key Expert” as part of the 2002 
Victims and Witnesses for the European Union Phare Horizontal Programme for 
Strengthening the Rule of Law (ibid., 752). This role involved assessing whether 
countries applying to join the European Union met the required standards within 
their penal systems to gain membership. However, Rock himself and other assessors 
were told that the results of the exercise would not have an impact on the admis-
sions process. A subsequent experience in evaluation, this time “at the behest of the 
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Ministry of Justice,” was to examine “the experimental introduction of victim impact 
statements (or family impact statements) in homicide trials in England and Wales” 
(ibid.). Rock notes that this project was abandoned. The Victims Focus Scheme 
took its place, and Rock’s research report “was not read, it was not discussed, and 
no questions were put to me…. It all seemed a little foolish” (ibid.). Thus, he cau-
tions that “public criminology must be reflexive about itself, its possibilities, and 
the world on which it seeks to act” (ibid., 764).

Beyond being ignored, policy work is also vulnerable to cooptation and can 
therefore reinforce punitive structures (Bell 2014). One such example stems from 
the aftermath of the Task Force on Federally Sentenced Women, also known as 
Creating Choices (CSC 1990), in which academics and prisoners where among 
the many stakeholders6 who worked together to identify problems with existing 
arrangements and proposed future paths for women’s “corrections” in Canada. 
The woefully damaging Prison for Women in Kingston, which held fewer than 
200 prisoners, was eventually closed as recommended by the task force; but it was 
replaced by five regional prisons and one “healing lodge” that have strayed quite 
far from the progressive principles stakeholders had developed (Hannah-Moffat 
2001; Hayman 2006). With the Correctional Service of Canada gradually expelling 
agents of change from the implementation process, the federal penitentiary system 
has come to house significantly more criminalized women (Balfour 2006), whereas 
the community-based alternatives and programming that had been proposed have 
never been implemented in a meaningful way (Pate 2008). As a result, many of 
the problems that triggered the initiative, including self-harm and suicides, persist 
(see Kilty 2011). Although one cannot blame academics for the unintended conse-
quences of their involvement, this example does highlight how intervening beyond 
the academy is susceptible to carceral clawbacks (Carlen 2002). With all this being 
said, it would be foolish for criminologists critical of the status quo to cede the 
policy arena completely, as achieving reductions in state repression through this 
avenue is possible. One could point to the example of Tony Doob, whose plethora of 
work in penal policy included a stint as a researcher and advisor at the Department 
of Justice while on sabbatical from the University of Toronto that was integral to 
the creation of the 2003 Youth Criminal Justice Act. This law aimed to reduce the 
number of youth prisoners in Canada (see Doob and Sprott 2006), an objective that 
has been met in practice (Bala, Carrington, and Roberts 2009).

A second way of engaging extra-academic publics touted within the discipline 
is the newsmaking criminology envisioned by Gregg Barak (1988), who draws on 
Gramsci’s (1971) theory of hegemony. Barak argues that “the news and entertain-
ment media represents the primary site through which the ruling class is able to 
produce and reproduce networks of institutions, social relations, and ideas” that 
maintain their dominance in the world (Barak 1988, 567). Noting the scarcity of 
criminologists in the media, Barak encourages colleagues to find “ways of using 
the media expressly for participating in the mass construction of those portrayals” 
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(ibid., 566) to challenge and reframe representations of “crime” and justice. Over 
the years, four approaches to newsmaking criminology have been developed to 
advance alternative discourses “directed at the dual process of deconstructing 
prevailing structures of meaning and displacing these by new conceptions, distinc-
tions, words and phrases, which convey alternative meaning” (Henry 1994, 289).

A first approach to newsmaking criminology is the “criminologist-as-expert” 
who is tasked with reacting to portrayals of “crime” in news content. For Henry, 
examples include “letters to the editor, open forums, or being known in the media 
as an available criminological expert to be called on by journalists as an issue be-
comes a hot and ongoing story” (ibid., 294). However, proponents of this type of 
media activity recognize a number of limitations, including the inability to retain 
authorial and editorial control over the stories in which one participates, which may 
result in being reduced to acting as an expert who disagrees with other experts on 
the same issue (ibid., 292; see also Mopas and Moore 2012). It also opens the door 
to the possibility that scholars will speak outside their realms of expertise and/or 
be forced to speculate when it is “not warranted in light of scientific uncertainty” 
(Ericson 2005, 371), which could undermine the credibility of researchers more 
generally. Reflecting on the 24/7 cycle that has dramatically altered the production 
and consumption of news in recent years, Rowe (2012) notes that although com-
mentators—including criminologists—have more opportunities to maintain the 
integrity of their mass-mediated messages, the speed of “rolling-news coverage” 
makes it more difficult to take the time to reflect upon an issue before commenting 
on it in a way that can reframe the terms of the debate (ibid., 32). In taking stock of 
these limitations, it is clear that playing the expert in this way leaves little room for 
agenda setting and reframing, as one is largely confined to responding to questions 
often informed by official and other powerful viewpoints.

The “criminologist-as-journalist” is a second approach to newsmaking criminol-
ogy. This form of participation calls upon criminologists to “take over the authorship 
of crime news articles, rather than allowing themselves to be used as subjects or 
sideshows within them” (Henry 1994, 293). As the previous one, this practice is 
also limited in that newspaper article authors or hosts of radio and television pro-
grams continue to be subjected “to editorial reconstruction and are limited in their 
scope to the immediate listening or viewing audience” (ibid.). To circumvent these 
problems, it is argued that criminologists need to “claim control of the crime news 
space themselves”—everything from story titles to the accompanying imagery and 
sound if applicable (ibid., 296). With the growth of the Internet and do-it-yourself 
website building platforms, blogging is one approach to journalism that “allows 
the blogger to once again ‘speak truth to power’ and to challenge conventional 
wisdom and ideology at the same time” (Barak 2007, 205; see also Piché 2015).

A third method of engaging in newsmaking criminology is through “self-
reporting” as the subject of a news story. Criminologists using this approach reach 
out to the news media to garner attention for their research. By using such tactics, 
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academics are able to be “the prime, if not exclusive source of the story,” which 
circumvents the potential for “experts disagree” scenarios (Henry 1994, 296). For 
example, I organized a public forum to highlight the rising costs of incarceration in 
Canada and raise questions about the resulting spending cuts in other areas, which 
helped generate significant public debate on the impacts of penal intensification 
(Piché 2015).

A final approach to newsmaking criminology discussed in the literature is the 
“criminologist-as-educative-provocateur.” Criminologists using this approach 
challenge media portrayals of “crime” and justice in various ways, including by 
engaging “journalists through their own press associations and journals” (Henry 
1994, 314). One can also do this by “cultivating relationships with members of 
the press” in such a way as to be afforded the opportunity to shape the questions 
and the information that form the basis of news coverage (Piché 2015). The goal 
of such activities is to prompt members of the press to engage in self-analysis of 
their own practices, ultimately changing the way news on criminological issues 
are produced and disseminated to the public.

One major limit of newsmaking criminology is that despite the fact that its 
practitioners co-construct knowledge with extra-academic publics, this is most often 
done with individuals working in the back and front stages of news coverage who 
are integral to the reproduction of hegemonic ideas and material practices. Barak 
(2007, 205) notes that it is possible for the newsmaking criminologist to work in 
solidarity with “social movements and other concerned citizens … involved in 
the ‘struggles for justice’” in an effort “to help shape ‘progressive’ discourse, lan-
guage and representation of crime and justice, and ultimately the policies that are 
adopted and acquiesced to by societies in their ‘fights’ against crime and injustice”; 
however, there is little in the way of publications that discuss such academic work 
(e.g., Greek 1994). Moreover, as the focus of newsmaking criminologists is largely 
on the dissemination side of the equation, one can empirically demonstrate what 
replacement discourses can be successfully articulated (see, for example, Feilzer 
2007, 2009), but it is very difficult to assess how they are received by the audience 
(Carrier 2014). This begs the question: If criminologists shout out loud, what do 
their publics believe they are hearing—trustworthy knowledge or demagoguery 
masquerading as scholarship?7

A less developed approach to extra-academic engagement in the literature on 
public criminology is public education.8 For Currie (2007, 183), public education 
takes the form of presentations where academics “interpret the realities of crime and 
punishment for a broader public on the basis of what we know.” He argues that this 
task is important, because “if people like us fail” to do so, “someone else will—on 
the basis of something altogether different, and probably a lot less honest” (ibid.).

Similar to its policy-oriented and newsmaking counterparts, the model of pub-
lic education articulated by Currie positions the criminologist as the authorized 
knower who disseminates criminological knowledge to extra-academic publics. 
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As has been noted by critics of top-down approaches to education, including 
Freire (2010/1970) and Illich (1971), such an arrangement limits the possibilities 
to co-construct knowledge and can reproduce relations of power that marginalize 
the voices of those who most often bear the brunt of interpersonal harm and state 
repression. It is in this light that one can raise questions about “what is public in 
public criminology” (Piché 2015, 160), other than its stated commitment to col-
laborate with power elites and disseminate findings to non-academic audiences.

Abolitionism as Public Engagement: An Example of What Does Not Count

Above, I have examined what counts as public criminology at present. Although 
there is some debate over the extent criminological knowledge should reach out 
beyond the realm of scholarship, little reflection exists among proponents of 
public criminology on the damaging role the discipline has played in reinforcing 
dominant ideas and practices that are integral to the reproduction of an unjust social 
order (Sim 2011). To date, doing public criminology means engaging in various 
forms of policy work with the relatively powerful, disseminating findings to the 
masses via newsmaking, and giving public presentations. It is a traditional form of 
intellectualism (Gramsci 1971) that positions the criminologist as an expert apart 
from the publics it seeks to influence. As this discussion advances, supporters of 
public criminology have, with few exceptions (see Loader and Sparks 2011b, 
33–34), ignored radical scholarship. In the case of abolitionism, some have even 
gone out of their way to deride the work of those subscribing to this perspective 
(e.g., Rock 2010).9 Drawing on literature marginalized within the discipline, I 
discuss how abolitionist ideas and approaches can address some of the limitations 
of public criminology.

What is Public Engagement among Abolitionist Scholars for?

Whether committed to working toward prison, penal, and/or carceral abolitionism 
(see Piché and Larsen 2010), abolitionists see their “academic work as a form of 
cultural work engaged in social conflict” that “is a precious resource and has to 
be nurtured and cherished … to pave the way for social change” (Ruggiero 2012, 
158). The relevance of abolitionist scholarship is derived from its work against 
state repression, which is often done in solidarity with the extra-academic publics 
mostly affected by it.

Under this framework, criminalized conflicts and harms are conceived as 
problematic situations and the property of those affected by them (Christie 1977), 
which “permit growth and learning” through mutual resolution (Hulsman 1986, 35) 
without recourse to violent state institutions where possible (Hulsman and Bernat 
de Celis 1982). Through such work, abolitionism “can open the way for alternative 
forms of perception and alternative ways of control” (Christie 1998, 130), while 
also revitalizing the fabric of society by providing more opportunities to develop 
solidarity through conflict resolution (Hulsman and Bernat de Celis 1982, 121). 
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This necessarily involves saying no in the face of state repression and refusing to 
contribute to the “fiasco” of imprisonment and penality (Mathiesen 1990, 2008).

The creation of more spaces to address harms in manners that attend to the 
needs of affected individuals and communities requires the development of alter-
native ways of understanding the world. To this end, abolitionist scholars strive to 
work with marginalized and other publics to contribute to the demystification of 
ideas that legitimate the punitive status quo, as well as to the creation and ongoing 
assessment of strategies to dismantle the structures of repression that reproduce 
inequality (Schept 2012). These aims, which see abolitionists embedded in social 
struggles, necessarily bind them to publics outside the academy (Christie 2011) 
and have consequences for praxis (Ruggiero 2012).

Who Are the Publics in Abolitionist Scholarship?

Like supporters of public criminology, abolitionists acknowledge the opportunity 
to engage state actors as well as the general public via the news media and public 
presentations (Piché 2015), taking the position that it is important to not cede any 
ground to proponents of state repression (Mathiesen 2008). However, as their focus 
is on change from below, abolitionists are more often oriented toward participating 
in and examining the work of “collective actors and social movements” (Ruggiero 
2012, 157).

As “abolitionism is in one way or another related to the principle of solidarity 
with the expelled of society” (De Folter 1986, 60), it is also committed to engaging 
in struggle with those marginalized by current power structures, including individuals 
warehoused in prisons that are “intimately connected with the reproduction of an 
unequal and unjust social order divided by the social lacerations of class, gender, 
‘race,’ age and sexuality” (Sim 2009, 8). This is the approach taken by abolitionist 
organizations like KROM (see Mathiesen 1974) and Critical Resistance in the United 
States (see Braz et al. 2000), as well as the biennial meetings of the International 
Conference on Penal Abolition (see Piché and Larsen 2010), where current and 
former prisoners can be active contributors along with other allies.10

In this sense, abolitionist projects operate in an organic fashion as they are “di-
rectly connected to publics themselves, often articulating and representing issues 
that publics are already struggling with” (Burawoy 2005b, 72). Following Gramsci 
(1971, 6), this organic intellectualism generates situated knowledge that reflects “an 
essential function in the world of economic production” and an “awareness of its 
own function not only in the economic but also in the social and political fields.” 
In his reflections on public criminology, Christie (2011, 707) appears puzzled by 
the encouragement scholars receive to engage beyond the university and academy 
when such labor “was experienced as natural” in his lifetime. In other words, it is 
not even a point of debate among abolitionist scholars whether one should connect 
with extra-academic publics, as public engagement is central to knowledge produc-
tion. By generating information for and with publics, and specifically in solidarity 
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with those marginalized in the current socioeconomic order, abolitionism aims to 
challenge “current penal and political common sense” (Bell 2014, 499).

How Does One Do Abolitionism as Public Scholarship?

Ruggiero (2012, 154) argues that the answer to the question of how “public 
criminologists [can] act as citizens in a participatory democracy and as professional 
social scientists … may lie in the choice of [the] research questions” that guide 
academic work. In the case of abolitionist work, the focus is generally on how 
collectives define their struggles toward social change and/or generate knowledge that 
can be used to inform such struggles (Ruggiero 2010). Therefore, researchers struggle 
together with “peers” rather than questioning “informants.” By gaining insight 
through “proximity,” researchers are able to gain a sense “of change, movement, of 
how individuals and groups shift from one form of association to another, in brief, 
how they engage in reassembling of the collective” (Ruggiero 2012, 156). In this 
way, abolitionism operates as a form of action research, whereby practice informs 
knowledge and vice versa. Below, I offer three examples of public criminology 
informed by the abolitionist perspective that illustrate such commitments.

Similar to newsmaking criminology, abolitionist work entails deconstructing 
the dominant narratives that give meaning and legitimacy to the existence and 
activities of punitive state institutions. For Hulsman (1986), this phenomenologi-
cal deconstruction also involves the creation of spaces whereby those affected by 
harm, including those perpetrated by the state, can define their own realities. An 
example of this work in practice is the Journal of Prisoners on Prisons, where 
academics facilitate the production of scholarly articles by current and former pris-
oners to inform struggles against imprisonment beyond the prison walls (Gaucher 
2002). The role of researcher-as-facilitator “involves making space for prisoner 
contributions to academic knowledge by creating venues for their written works, 
providing resources to deepen their analyses, and offering support to help them 
overcome the barriers they face during the process of producing ethnographic ac-
counts” (Piché, Gaucher, and Walby 2014, 393). These alternative conceptions of 
“crime” and punishment open spaces to address the needs of the affected parties 
and to inform political actions aimed at eradicating repressive social, economic, 
and political structures.

In keeping with Christie’s (1977) longstanding critique that the penal system and 
its professionals are engaged in “conflict theft” that relegates those most affected 
by penality to the margins, abolitionists are involved in developing and participat-
ing in approaches to resolving disputes without resorting to the police, courts, and 
“corrections.” Although often coopted by the state in ways that repackage long-
established practices of control and punishment (see Piché and Strimelle 2007), 
restorative justice initiatives that do not depend on the penal system for funding 
and caseloads are examples of conflict resolution from the ground up. Abolition-
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ists—including Pepinsky (2006) and Elliott (2011)—who have participated in ad-
dressing violence through peacemaking illustrate what outcomes are possible (e.g., 
participation, healing, accountability, building relationships and community) when 
one takes an anascopic view that privileges individual experiences in negotiating 
“a common meaning of problematic situations” (Hulsman 1986, 77). Transforma-
tive justice processes that move beyond addressing the needs created by harms to 
also confront the structures that gave rise to them (Morris 2000) is another way of 
incorporating the anascopic view into practice.

Creating alternative conceptualizations and responses to criminalized harms 
requires political action to carve out a space where such ideas and practices can 
flourish more broadly. The “unfinished,” an approach developed by Mathiesen 
(1974) and the KROM—a pressure group composed of prisoners, ex-prisoners, 
academics, lawyers, and practitioners from the penal system (De Folter 1986, 
47)—successfully abolished vagrancy as a crime and borstals for youth in Norway. 
They did so not by providing fully formed models, but by advancing alternatives 
that challenged the use of the penal system as a response to poverty and youth 
deviance, while also advancing the argument that these were social issues to be 
dealt with by addressing inequality (Papendorf 2006). In practice, the “unfinished” 
involves a critique of the finishing tendency of the state that in the face of political 
actions (e.g., petitions, protests, news media engagements) advances justifications 
for maintaining the repressive status quo, along with neutralization techniques 
that attempt to coopt or dismiss alternative solutions and their proponents (Piché 
2014). This knowledge is then mobilized, ideally within the context of collec-
tive organizing, to inform political strategy and actions aimed at contesting state 
violence and building a new society. This dual process is similar to what Angela 
Davis, borrowing from Du Bois (1935), refers to as “abolition democracy” (see 
Davis and Mendiata 2005, 96).

Against Public Criminology?

In this article, I have reviewed the aims, publics, and approaches commonly 
articulated by proponents of public criminology. In criticizing the reformist, 
often elite- and dissemination-oriented activities of public criminology, I have 
introduced abolitionism, with its emphasis on action research and solidarity work 
with marginalized publics, as a way to push the boundaries of public engagement 
within the discipline.

One cannot easily reconcile or disregard the fundamental disagreements between 
reformist and abolitionist scholars (De Giorgi 2014). The former are invested in a 
liberal criminology that seeks to inform the exercise of state power according to its 
version of reality in a capitalist world; the latter are committed to a radical project 
that challenges “the state-sponsored epistemology of crime and punishment, in 
an attempt to unveil the symbiotic relationship between the power to punish and 
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the structural sources of social oppression” (ibid., 27) in the hopes of radically 
transforming the world.

Although these differences are significant (e.g., on whether prisons and/or 
the penal system should even exist), so too are points of convergence (e.g., on 
the need to reduce prison populations). A dialogue between these perspectives is 
possible, and the existence of a “considerable nexus between penal policies and 
social structures of inequality and injustice” (Simon 2014, 21) demands it. In my 
own work to resist prison expansion in Canada, I have drawn extensively on both 
public criminology—though cognizant of its limits as described in this article—and 
abolitionism (Piché 2015). The terrains of social change are numerous and they all 
need to be engaged for our own sake and for the sake of future generations, with 
an eye on whether recent pushes for criminology’s public engagement are also 
reorienting the discipline to meet more emancipatory ends. If this does not turn 
out to be the case, perhaps renewed debate and action against criminology (Cohen 
1988), including its “public” manifestations, will be required.

NOTES

1. In recent debates on public criminology, Walters (2011, 732–33) asks “where is the student?” 
and points to the need to examine “criminology’s role in education” to adequately assess the public 
contribution of the discipline. In other words, as long as criminological engagement involves teaching 
students, it would be inherently public. Ericson (2005) made a similar argument, while also noting the 
public nature of research conducted within public universities, in response to Burawoy’s (2005a) call 
for a “public sociology.” Others, like Uggen and Inderbitzin (2010, 739), see public criminology occur-
ring within the context of pedagogy when scholars connect their students to publics beyond university 
walls; they mention the Inside-Out Prisoner Exchange, in which prisoners and university students take 
courses together, as an example (see also Hamilton 2013). For another example of an innovative project 
that connects university students and faculty to extra-academic publics, see Sanders and Eisler (2014).

2. For earlier calls for a public criminology see Carrabine et al. (2000) and Garland and Sparks 
(2000).

3. In this article, the concept of state violence refers to the harms directly perpetrated by gov-
ernment agents or farmed-out to private firms that provide public safety services, as well as by state 
policies and practices that allow corporate actors to engage in human and environmental exploitation. 
In other words, it is oppression that is perpetrated, sanctioned, and/or otherwise allowed by the state.

4. Other criminological perspectives that have posited engagement with extra-academic publics 
as central to research and pedagogical activities are often ignored by proponents of public criminology. 
For instance, many contributions of feminist criminologists involved in struggles to fight gender, sexual, 
and other forms of inequality have rarely been prominent in these discussions (see Nelund 2014).

5. Uggen and Inderbitzin (2010) are among the few scholars who do not subsume policy work 
into public criminology, which is likely due to the fact that their writing in this area is informed by 
Burawoy’s (2005a) typology of sociologies, which clearly differentiates “public sociology” from “policy 
sociology.”

6. Other stakeholders involved in Creating Choices included officials from the Correctional 
Service of Canada, as well as representatives from nonprofit organizations such as the Canadian As-
sociation of Elizabeth Fry Societies and the Native Women’s Association of Canada. Although this 
initiative is regarded as a failure by many who took part in it, it is important to note that at the very 
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least the process did place the voices and concerns of those most affected by the criminalization and 
incarceration of women—the prisoners themselves—at the center of the exercise, at least until it came 
time to implement the ideas that emerged from it.

7. For Ian Brodie, a former chief of staff for Canadian Prime Minister Stephen Harper, criticism 
from academics concerning the Conservative Party of Canada’s approach to penal policy and practice 
is not a significant concern. Brodie argued that such critiques were politically helpful as “sociologists, 
criminologists, and defense lawyers” are “all held in lower repute than Conservative politicians,” who 
generate political capital by promoting punitive measures in the face of backlash from experts who are 
unpopular with the masses.

8. Not to be confused with university teaching (see supra, note 1).
9. In his critique of ideas animating public engagement among criminologists in the past, Rock 

(2010, 754) asserts that Mathiesen (1974) suggested that prisoners “might serve as a revolutionary 
vanguard.” This argument ignores the inclusion of a diverse range of individuals among the membership 
of the KROM (Norwegian Association for Penal Reform) who work in solidarity to abolish repressive 
state polices and practices. Moreover, Rock’s comment legitimizes keeping the criminalized in the 
powerless positions the state places them in and is contemptuous of the idea that they might have a 
legitimate stake in driving the course of social change.

10. It should be noted that the range of participants involved in the ICOPA conferences has 
been limited at times, resulting in the reproduction of marginalizing power relations (see Davis and 
Rodríguez 2000).
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in maRch 2009, ian BRodie, foRmeR chief of Staff foR canadian pRime 
Minister Stephen Harper, spoke at a McGill University conference on the role 
of evidence in government policymaking. His appraisal was frank and candid. 

He stated that the government, specifically the Conservative government that was 
in power until defeated by Justin Trudeau’s Liberal Party in the October 2015 
election, “never really had to engage properly in the question of what evidence 
actually shows about various approaches to crime” (Brodie 2009). Indeed, the fact 
that various academics were speaking out against the Conservative government’s 
“tough on crime” policy reforms was politically advantageous for the government:

During my time as a practitioner of public policy in Mr. Harper’s govern-
ment I was piqued, from time to time, to see our government attacked 
by students of public policy for embarking on policies that some of them 
thought lacked a firm basis in evidence. Every time, for example, we 
proposed amendments to the Criminal Code, sociologists, criminologists, 
defense lawyers and liberals … attacked us for proposing measures that 
the evidence, apparently, showed did not work. It was a good thing for us 
politically that sociologists, criminologists, and defense lawyers were and 
are all held in lower repute than conservative politicians for the voting 
public. Politically it helped us tremendously to be attacked by this coali-
tion of university types. So we never really had to engage properly in the 
question of what evidence actually shows about various approaches to 
crime. And Canadians who noticed rising rates of youth and violent crime 
came to the common sense conclusion that whatever was being done to 
tackle it was not working. (ibid.)
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or position of the Canadian Civil Liberties Association. kElly hannah-Moffat (hannah.moffat@
utoronto.ca) is a professor of sociology/criminology and vice dean undergraduate at University of 
Toronto, Mississauga, and director of the Centre of Criminology and Sociolegal Studies. She conducts 
interdisciplinary research on risk, human rights, gendered justice, punishment, and marginalized and 
diverse populations. Her work on risk, gender, and punishment focuses on how variables such as 
gender and race interact with seemingly objective assessment tools, the experiences of the assessors, 
and the institutional operationalization of policy reforms.
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This antipathy toward criminological knowledge has concrete effects. Since 
taking power in 2006, Canada’s Conservative-led federal government has introduced 
more than 80 criminal justice, sentencing, and corrections reform bills.1 In 2011, 
during the first parliamentary session after successfully forming a majority govern-
ment, the Conservative majority passed 70 percent of the criminal justice-oriented 
bills, including Bill C-10, an omnibus crime bill that combined amendments from 
nine separate bills that had failed to pass in previous sessions of Parliament. Leg-
islative reform has continued in recent years. In January 2015 (an election year), 
the government introduced new sweeping anti-terrorist legislation and signaled 
the arrival of Criminal Code amendments to allow for life sentences without the 
chance of parole (Anti-Terrorism Act 2015; see Fine 2015). As described in a 
letter from the office of Justice Minister Peter Mackay to the Ottawa Citizen, the 
federal government’s legislative agenda aims to “transform the justice system so 
that it is no longer centered on the welfare of criminals” and instead to refocus it 
on “the protection of society and the redress of victims”—even if these measures 
run contrary to research and evidence about the expected outcomes of this policy 
(Seymour 2015).

The irony of the federal political antipathy toward criminological evidence 
is that it occurred within a policy context saturated by calls for “evidence-based 
practices.” Although evidence-informed policy reform is now tightly linked to 
research funding,2 criminologists are more preoccupied than ever about the gap 
between criminological research findings and political policy prescriptions. Re-
searchers have long grappled with related issues (Brodeur 1999; Rock 2014). For 
example, criminologists have tried to address the troublesome nature of crimino-
logical knowledge, the role criminology ought to play in public discourse, and the 
impact of public perceptions and political partisanship on various forms and levels 
of policy. More recently, various authors have advocated “public criminology” as 
one particular response to the apparent disconnect between evidence and policy. 
Advocates of a public criminology typically acknowledge that the politics of crime 
policy are intrinsically controversial and deeply contested, that criminological 
“evidence” is always partial and conditional, and that policy prescriptions are often 
disputed and contingent on epistemological positions (Currie 2007; Garland and 
Sparks 2000; Tonry and Green 2003; Turner 2013; Uggen and Inderbitzin 2010). 
Nonetheless, most agree that criminological knowledge can contribute to a better 
politics of crime and its regulation (Loader and Sparks 2011). Skeptics of public 
criminology argue that this antagonistic political and social terrain is a significant, 
and perhaps insurmountable, barrier that almost guarantees that serious engagements 
with “evidence” are unlikely. As Ruggiero (2012, 154) has summarized, there is 
a sense that the political elite is largely “contemptuous of democracy, of ‘better 
policies’ and, for that matter, of knowledge itself.” Sim (2011, 725), for example, 
questioned how criminology can engage with a political process that is so steeped 
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“in the turgid mire of such hypocritical cynicism.” Ruggiero responded by suggest-
ing that “advocates of public criminology may rightly contend that, while being 
a site of power struggle, politics is also an arena where conflicts are resolved and 
resources allocated, therefore making reform attempts worthwhile” (2012, 155). 
Similarly, Loader and Sparks (2011, 122) noted that in democratic societies, the 
political and policy arenas are spaces “where we reconcile competing values and 
interests and determine the public good, a means of arriving at—and recursively 
revising—collective self-understanding of the question how do we want to live 
together?” From this perspective, criminology can facilitate an enhanced politics 
of crime by enabling dialogue about crime and its management.

Some analysts of public criminology have identified negative consequences 
of the purposeful commodification of criminological knowledge by “right-wing 
think tanks” (Wacquant 2011) and the government’s instrumental use of adminis-
trative criminology or “compliant experts” (Hope 2008). This normative critique 
of criminology is salient but also potentially applicable to any effort to marshal 
criminological evidence in favor of policy changes, whether from the Right or 
Left of the political spectrum. As a result, the kinds of knowledge used in public 
discourses can depend on the sociopolitical context. Knowledge involves complex 
politics and the capacity of critical voices to infiltrate institutional criminal justice 
dialogues is debatable. Yet some scholars feel that the end justifies the means, if 
the knowledge generated produces a politically desirable outcome (Turner 2013).

Previous critiques tend to be nihilistic and to draw on limited and static charac-
terizations of “policy criminology” that are often ambiguously linked to government 
research branches, commissioned research, and contractual relationships that limit 
academic freedom and/or specify research questions. Public criminology and coop-
eration with civil society is positioned as an alternative to this “captured” form of 
criminological work: one that is directly relevant to “real world” interests and can 
affect concrete outcomes, but is not beholden to institutional, political, or narrow 
actors. Public criminology is also often presented as “a principled response to the 
apparently deliberate drowning-out or sidelining of inconvenient criminological 
evidence by government, and the bias introduced by its skewed research agenda” 
(ibid., 151; see also Hope 2008; Morgan and Hough 2007; Walters 2003, 2008). 
Although this is an understandable juxtaposition, it fails to capture the nuanced 
ways in which academic criminologists engage public discourse and participate in 
various policy dialogues with governments and civil society.

Building on Turner’s research about how “criminologists as ‘bearers and inter-
preters of knowledge’ can realistically and democratically hope to contribute to a 
‘better politics’ of crime and criminal justice under contemporary socio-political 
conditions” (Turner 2013, 157), we conducted a case study on police disclosures 
of criminal records to explore various kinds of policy engagement. Our research 
goal was to support a more culturally nuanced, pluralistic understanding of civil 
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society that encourages nuanced and productive collaboration between academ-
ics and various policy-engaged actors (staff researchers, nonprofit organizations, 
lawyers, and advocates within various organizations).

Our case study revealed the dynamic processes that led to significant policy 
changes in police disclosures of criminal records in one Canadian province. We 
will show how engaged researchers can inform and participate in reciprocally 
beneficial, robust, evidence-based dialogues about policy and its limits and con-
sequences. Part I of this case study recounts in broad strokes the events that led 
to policy reform in this area, as well as the specific roles of academics in this 
process. The exploration of academics’ participation adds to conceptual debates 
about the role of public criminology by showing how academics and NGOs can 
engage collaboratively with the policy process in ways that are fluid and influential, 
yet sporadic and ambiguous. Our results demonstrate how academic, NGOs, and 
government coalitions can be meaningfully assembled and then disassembled to 
address a particular policy question. This process requires willing participants, but 
our study demonstrates that such connections can be formed and decoupled, and 
can foster empirically informed debates that encourage academic autonomy and 
allow for wider ideological and political differences among NGOs, institutions, 
and researchers.

Part II identifies and analyzes two elements of the case study: the benefits 
and pitfalls of academic interaction with civil society, and the key importance of 
maintaining an objective and professional academic perspective. Cooperation be-
tween civil society and academia in this study demonstrates several of the benefits 
theorized by those writing on public criminology. We also advocate, however, for a 
more nuanced understanding of civil society. Like academics, policy organizations 
(for-profit and NGOs) span the political spectrum and have specific and diverse 
intrinsic interests that dictate how, why, and when they engage with criminological 
knowledge and research. Debates about public criminologies have yet to capture 
this diversity, which affects how policy-conscious academics engage in public 
areas. We also draw attention to elements of the case study that highlight the im-
portance of maintaining the perception of academic impartiality and objectivity. 
Several authors have previously argued that maintaining academic independence 
and professionalism would be key to effective public criminology; our findings 
support these theoretical predictions. We also argue, however, that it is important 
not to overstate this feature. The processes of public criminology can magnify the 
impact of inherent biases and particularized academic perspectives. Recognizing 
the operation of these selection biases becomes important as academics engage 
with civil society actors. Finally, we reflect on the implications of our findings 
for public criminology in general, and in particular for the ambiguous boundaries 
between public and policy criminology.
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Part I: Police Record Checks in Canada

Background and the Road to Policy Change

Risk-adverse decisionmakers are increasingly requesting background checks and 
taking precautions to screen potential employees, educators, immigrants, volunteers, 
tenants, and even dating prospects. Requesting a police background check has 
become a routine part of screening and evaluating applicants in many sectors, 
and this is justified and legitimized using terms such as preventative security, risk 
minimization, accountability, and safety (Backman 2012; BCIPC 2012, 2014; CCLA 
2014a; JHSO 2014; Pijoan 2014). This trend has significant societal implications, 
because a criminal record now poses significant barriers to employment and civic 
participation. A substantial body of scholarship has documented the personal, 
social, and economic barriers faced by those with a criminal record (Blumstein and 
Nakamura 2009; Lam and Harcourt 2003; Love 2005; Naylor, Paterson, and Pittard 
2008; Pijoan 2014; Pinard 2010; Ruddell and Winfree 2006; Stoll and Bushway 
2008; Uggen 2000). Governments also recognize the social and individual injustices 
experienced by individuals who have successfully completed their judicial sentence, 
but are nonetheless excluded from standard legal entitlements, the labor market, 
and reintegration into the wider community. A range of legislative provisions 
now give individuals the right or opportunity to have findings of criminal guilt 
removed from their official record after certain periods of time (e.g., pardon, record 
suspension), or prohibit private- and public-sector discrimination on the basis of 
various types of criminal records (for an overview of Canadian laws, see CCLA 
2014a). International efforts seek to limit the scope of record checking, identifying 
privacy concerns and challenging the constitutionality of these practices, which 
are tightly connected to forms of systemic discrimination (Henry and Jacobs 2007; 
Jacobs 2015; Pijoan 2014). At a more individual level, defense lawyers advocate for 
their clients by listing records-related consequences, while social service providers 
try to promote opportunities for employment and social engagement for individuals 
released from prisons.

Most Canadians assume that an individual with a criminal record has been 
formally convicted of a crime by a court of law. In Canada’s sentencing regime, 
however, a criminal record also applies to individuals who have been discharged: 
people found guilty of committing criminal offenses, but not formally convicted. 
A significantly wider range of contacts with the police/justice system is being re-
corded, retained, and disclosed in various “record-check” contexts. Rules guiding 
the type of information retained and disclosed by police in record checks are not 
transparent, accessible, or consistent across police services. In many Canadian 
jurisdictions, criminal record disclosures include information about noncriminal 
exchanges: police transport to a hospital for an attempted suicide; preliminary 
police apprehensions under the Mental Health Act; and some complainant or vic-
tim information retained and used by police to manage calls, investigations, and 



96 aBBy deShman & kelly hannah-moffat

daily work. Sometimes allegations are even disclosed, including police warnings, 
designation as a suspect or person of interest, or instances in which an individual 
was formally charged but received non-conviction dispositions such as an acquit-
tal, withdrawal, or stay of proceedings due to innocence or lack of evidence. As a 
result, individuals—many of them unaware that they had a police record, much less 
that it would be disclosed on a record check—are being fired, denied meaningful 
volunteer experience, detained at borders, and prevented from accessing services 
or work placements needed to complete degrees and certifications (Quirouette, 
Hannah-Moffat, and Maurutto 2015).

In 1987, the British Columbia Ombudsman criticized the disclosure of non-
conviction records, documenting the adverse effect of this practice, including 
discriminatory forms of exclusion. In the early 2000s, public awareness about 
these issues increased due to the substantial expansion of police record checks for 
employment and volunteering purposes (CCLA 2014a). Social service providers 
(e.g., the John Howard Society, which works with individuals in conflict with 
the law) and lawyers began receiving complaints about the kinds of information 
contained in record disclosures (Cavoukian 2007). Lawyers, service providers, 
and court actors had often told clients facing criminal charges that upon success-
ful attendance and completion of voluntary programming, their charges would be 
stayed or withdrawn and they would not have a criminal record. Despite not hav-
ing been convicted or found guilty of a crime, these individuals felt stigmatized, 
betrayed, and tricked upon discovering that record checks had revealed a record 
and prejudiced their job prospects, education, travel, and community involve-
ment. Individuals who the police had transported to the hospital contacted mental 
health advocacy and service organizations after that information was disclosed in 
the process of job applications, or they had experienced difficulties crossing the 
border into the United States.

Much of the initial advocacy and social-political mobilization around police 
record checks in Canada took place in Ontario, where a broad coalition of civil 
society actors converged to increase awareness about the disclosure of police 
records related to mental health and to advocate for change. Court cases, human 
rights complaints, and arbitration actions were initiated in the mid-2000s, based 
on claims of discrimination, privacy invasion, and constitutional violations due 
to the retention, disclosure, and use of a variety of non-conviction records.3 Such 
advocacy eventually included all forms of police contact involving non-convictions. 
Quasi-independent government bodies such as privacy commissioners and human 
rights commissions conducted discussions with individual lawyers, police bureau-
crats, and academics working in related areas. Similar challenges have emerged 
in the United States, the United Kingdom, and Australia (Backman 2012; Henry 
and Jacobs 2007; Jacobs 2015; Naylor 2011; Thomas 2007; Thomas and Hebenton 
2013). Unlike some international counterparts,4 Canadian case law did not gener-
ally have a significant impact on existing practices: most changes emerged from 



Advocacy and Academia 97

grassroots advocacy and mutually beneficial partnerships.5 Police organizations 
responded to community concerns and human rights litigation by attempting to 
systematize and bring best practice standards to the ad hoc, highly variable, and 
localized police practices.6 Civil society organizations such as the Canadian Civil 
Liberties Association and the John Howard Society of Ontario released a series 
of in-depth legal and sociological research reports (CCLA 2012, 2014a,b; JHSO 
2014), which attracted significant media attention (Cribb 2014b,c).

In 2014, years of research and discussion between policing leaders and civil 
society culminated in fundamental changes to Ontario’s best practice guidelines 
for police record checks. This was a provincial election year, and media cover-
age of the reports resulted in commitments from campaigning party leaders to 
address the issue, should they be elected (Benzie and Cribb 2014). In July 2014, 
two months after the reports were published, the Ontario Association of Chiefs 
of Police (2014) released revised record check guidelines. The new guidelines 
prohibit disclosure of police contact if no criminal charges were brought, such 
as police records of mental health apprehensions, witnesses, victims, community 
contacts, and individuals who were accused or suspected but never charged with a 
crime. The guidelines significantly restricted the release of information concerning 
individuals charged with crimes but never found guilty, reserving such disclosures 
to exceptional circumstances at the most in-depth level of search. These Ontario 
guidelines, although voluntary, provided hope for individuals who were experienc-
ing prejudice due to the disclosure of non-conviction records. Within six months, 
40 of the 52 Ontario police services surveyed confirmed that they were complying 
or intended to comply with the non-conviction disclosure limits set out in the new 
guidelines (CCLA Survey of Compliance with LEARN 2014 Guidelines, unpublished 
manuscript). However, civil society and policing leaders agreed that legislation 
to ensure province-wide consistency was still necessary. By December 2014, the 
Ontario government made a formal commitment to introduce legislation that would 
ensure consistency in police practices (Cribb 2014c) and in June 2015 introduced 
the Police Record Check Reform Act, which if passed will standardize police checks 
across the province and restrict the release of non-conviction records (Government 
of Ontario 2015). Awareness and advocacy around this issue transcend Ontario. In 
2014, the British Columbia Information and Privacy Commissioner released what 
she described as “one of the most important investigation reports, if not the most 
important” report she had ever issued, recommending that non-conviction records 
be removed from all levels of police check (Office of the Information & Privacy 
Commissioner for British Columbia 2014, 3).7

Assembling a Network to Promote Evidence-Based Reform

Academics were also involved in this public discussion and policy change. Many 
were aware of the vast, largely US-based literature on the impact of criminal 
records on citizenship rights, employment, and immigration (Backman 2012; 
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Jacobs 2015; Mustafa, Kingston, and Beeston 2013; Thomas and Hebenton 2013), 
but few were familiar with Canadian processes of record checking, the expanded 
role of private security companies outsourced to provide record checks, the range 
of contexts that demand record checks, or even the type of information disclosed. 
Thus, most academics in general and criminologists in particular were not aware of 
the burdensome and hidden effects of non-conviction record disclosures. Although 
many had examined the marginalizing and stigmatizing impacts of criminal records 
of conviction (Backman 2012; Jacobs 2015; Pager 2003), they did not extend their 
analyses to non-conviction records. The first academic article on this issue was 
published in 2014 (Uggen et al. 2014).

However, academics had been commenting on the effects of current record 
disclosure practices and organizational concerns about risk and fear of crime, 
as well as on the development of meaningful policy alternatives. The following 
case study illustrates how a temporary “public criminology” partnership evolved 
organically between two community organizations and independent academics, 
informing the ongoing policy discussion and eventually reform. It serves as an 
example of public criminology and shows how researchers can inform and partici-
pate in reciprocally beneficial evidence-based dialogues about the consequences 
and limits of public policy.

In 2013, a policy analyst at the John Howard Society of Ontario approached 
two academics at the University of Toronto who were working on a specialized 
court project. The analyst explained that court clients and others had told her orga-
nization about a disjuncture between the information actually being disclosed on 
record checks and what specialized court and diversion had promised clients (i.e., 
no criminal record with an absolute or conditional discharge or complete diver-
sion resulting in a withdraw of charges, provided they entered a court-mandated 
programming). The John Howard Society is familiar with front-line experiences 
and concerns of individuals in conflict with the law. Its provincial branch has an 
in-house criminal justice research center that could examine how non-conviction 
records affect their clientele.

The initial conversation about the emerging issue of non-conviction records 
and police record checks revealed a hitherto unintended (and understudied) effect 
of specialized court practices that routinely encourage clients to plead guilty and 
attend mandatory programming in exchange for a lighter sentence (typically a form 
of absolute or conditional discharge). This sparked a new line of inquiry, eventu-
ally leading to a research project that systematically explored the barriers posed by 
non-conviction records (Hannah-Moffat and Maurutto 2012). The research project 
found that the effect of releasing non-conviction information is similar to that of 
disclosing a criminal record. In multiple instances, police background checks 
disclosed a non-conviction disposition (e.g., peace bond, withdrawn charges, and 
allegations), causing people to lose their jobs or compromising other opportunities 
and pro-social support. These checks had particularly negative effects on accredi-
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tation or licensing (i.e., professions in the fields of law, medicine, and education) 
placements, where participation requires submitting to the most in-depth level of 
police background check. Our research documented a diverse range of unintended 
consequences and injustices of disclosures. Students finishing teacher’s college or 
social work school were shocked to discover that they would not qualify for field 
placements and were therefore unable to graduate. In some cases, the record was 
cleared and the student only suffered stress, delays, and financial loss. When the 
process of clearing the record took too long or was prohibited, the young person 
was unable to finish school but was burdened with a heavy student debt nonethe-
less. One young man who had once threatened suicide and was taken to the hospital 
had applied to join the military. His background check revealed a police record, 
causing him tremendous difficulty. These examples point to concerns about barri-
ers to seeking emergency medical assistance, as well as the precariousness of the 
presumption of innocence when acquittals and/or charges are stayed, withdrawn, or 
never applied, but contact with the police and courts is still equated with de facto 
guilt. Several participants stated that the release of non-conviction reports increased 
their risk of deportation. Circulation of non-conviction information to third parties 
and privatization of the background checking industry were also important issues, 
due to information-sharing arrangements with US border officials and the involve-
ment of private companies in the distribution and storage of sensitive information. 
Together, the findings supported the claims of policy reform advocates and provided 
more systematic empirical evidence than that provided by advocates and lawyers, 
who focus on individual cases and are not equipped or funded to conduct larger 
research projects.

After the research project began, the John Howard Society of Ontario and the 
Canadian Civil Liberties Association cohosted an invite-only symposium about 
non-conviction records and police record checks. The audience was decidedly 
nonacademic: police representatives, civil society organizations, and government 
officials. In the first session, an academic presentation of the preliminary findings, the 
long-term effects of criminal and non-conviction records were discussed. Although 
the findings had not been published, the methodological rigor of the research dem-
onstrated that the individual cases identified by civil society organizations reflected 
aggregate trends and identified a series of unintended and potentially contradictory 
effects of police disclosures. For example, Hannah-Moffat and Maurutto argued that 
although the intent of police disclosures of non-conviction information related to 
diversion, arrest, or discharges was not to stigmatize the offender (they are explic-
itly designed as an alternative to the criminal justice process), they do negatively 
affect the accused. The same was true when a withdrawn charge was a signal of 
insufficient evidence, as well as with a discharge—a purposeful judicial decision 
to register a finding of guilt without the permanence and effects of a conviction. In 
such cases, recipients of the information typically use the disclosure of these events 
just as they would conviction information. Consequently, such disclosures produce 
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a marginalized status that unintentionally excludes this group from employment, 
housing, and educational and financial opportunities, leaving them with few op-
tions and thus with the potential to continue to be or become criminally involved.

The researchers also raised questions about public safety and the limited capac-
ity of record checking to promote safety. They argued that record disclosures are 
misleading indicators of risk due to the unreported nature of some interpersonal 
crime and to changes over time. To organizations concerned about the risks to 
vulnerable sectors or to individuals working or volunteering for them or using 
the services of a particular industry, they recommended alternate forms of risk 
management, training, ongoing supervision, and other best practices that would 
enhance safety and accountability without relying on time-sensitive record checks. 
Their analysis of the impact of disclosure of non-conviction records independently 
validated trends that civil society groups had been observing on an ad hoc basis. 
Those within policing and government perceived this source to be more objective 
on wider trends than client-serving civil society organizations or mandate-driven 
advocacy and research groups were. Also identified were organizational risks faced 
by police services that invested considerable resources in record-checking services.

Accompanying research by academics and civil society organizations were 
discussions on policy revisions that addressed the negative effects of the disclosure 
of non-conviction records. Prompted by the Canadian Civil Liberties Association’s 
2012 report and subsequent roundtable discussions, the Ontario Minister of Com-
munity Safety and Correctional Services requested that the Ontario Association 
for Chiefs of Police (OACP) revisit the voluntary guidelines for disclosure of 
non-conviction records. Fortuitously, the OACP subsection responsible for these 
guidelines had independently identified this as an area for further study and reform. 
Over the course of two years, the OACP and the Canadian Civil Liberties Asso-
ciation (CCLA) cosponsored discussions, research, and consultations on possible 
revisions to the OACP’s provincial police record check guidelines. Several areas 
of significant common ground were that: (1) the fundamental goal of police record 
checks should be to help keep particularly vulnerable populations safe; and (2) the 
release of non-conviction information should not have negative individual and soci-
etal repercussions. The objective was to find the right balance between community 
safety and individual rights. A key question concerned the relationships between 
employee and volunteer screening, the safety of vulnerable individuals, and non-
conviction records. Further progress on this initiative hinged on the willingness 
of police leaders, the CCLA, and other groups to engage in open dialogues about 
their organizational concerns and to privilege a problem-solving approach, which at 
times remained elusive. The role of academics was not to impose a particular policy 
outcome. However, the researchers’ intellectual predilections influenced the choice 
of which research to rely on, how to collect evidence, and research partnerships.

In the summer of 2013, these researchers were asked to identify social science 
evidence relevant to these concerns. They could not definitively determine how 
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many more children, elderly, or other vulnerable individuals volunteers or staff 
members would potentially abuse if non-conviction records were excluded from 
police record checks. Even that knowledge significantly benefitted those struggling 
to make concrete policy changes. The researchers provided an overview of the ex-
isting evidence (or the lack thereof) regarding the utility of non-conviction records 
as risk assessment tools, as well as of the nature and limitations of evidence-based 
risk assessment tools used in the correctional context. The findings showed no 
evidence that non-conviction records reliably predicted future behavior or risks to 
vulnerable individuals. The broader socio-legal perspective elevated a potentially 
technical legal or policy discussion beyond the details of individualized agency 
practices or specific cases.

During the fall and winter of 2013, along with a wide range of community 
groups and law enforcement bodies the OACP and CCLA cohosted and facilitated 
consultations on various policy reform options. Information from criminologists 
was a key component of each consultation. Academics also participated in the com-
munity roundtable discussions, directly addressing concerns raised by community 
organizations and government representatives. In February 2014, a motion sup-
porting the restricted release of non-conviction records was brought to the OACP 
Executive, with one of the researchers present to answer questions about evidence 
from the social sciences. Beginning in May 2014, significant media coverage was 
devoted to individual cases and the broader systemic issue. Researchers were avail-
able to speak to journalists about their research findings and the relevant literature.

This summary shows how particular assemblages of actors built networks and 
developed policy alternatives. It illustrates how public criminology can contribute 
to a policy agenda and inform research questions without overly constraining either 
process. The following section situates this methodology in a broader discussion 
of the benefits and perils of public criminology.

Part II: Academia, Civil Society Organizations, and Social Change— 
Points of Contribution and Caution, Synergy, and Tension

Reciprocal dialogue, independent research engagement, community involvement, 
and independent and professional evidence-based assessments facilitate advancement 
toward more evidence-based criminal justice practices and policy change. This case 
study illustrates how civil society actors access, depend on, and mobilize academic 
research, and highlights the importance of maintaining a fluid, inter-generative, and 
flexible approach to public criminology, as well as the overarching importance of 
academic independence, impartiality, and professionalism. In this case, researchers 
were located in an academic institution, engaged in independently funded research, 
and willing to participate in a policy forum. The researchers’ financial autonomy 
was privileged in that not all researchers are able to undertake unfunded research or 
can make time to engage in such processes. However, their independence enabled 
them to determine the focus and direction of the research and to autonomously 
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assess and interpret the findings. This produced credibility in consultative forums. 
The researchers did not “work for” police or community agencies, nor did they aim 
to provide a solution or discredit individual or institutional concerns. Rather, they 
offered a different perspective and served as a conduit to a large repository of our 
research that was not easily accessible to community agencies, while presenting 
the findings of a local study. Similarly, the community agencies and police did 
not direct the research. They did ask pragmatic questions and offered insight to 
researchers into various views on operational concerns and barriers.

Some ambiguities and problematic assumptions in the construction of public 
criminology did arise. First, although reciprocal engagement with civil society 
is a key feature of effective public criminology, the existing literature frequently 
underestimates the heterogeneous nature of “civil society” and “the public.” The 
variety of civil society actors involved in discussions about record checks illustrates 
how a simple call to engage with civil society or the public is overly simplistic. 
Second, although professionalism, independence, and impartiality are critical to 
good public criminology, the existing literature underestimates the extent to which 
civil society organizations selectively engage with academics to reinforce certain 
perspectives and downplay others. Alternatively, depending on their specific in-
terests and networks, selection bias affects academics, who may be more likely 
to engage with and respond to certain sectors of civil society and certain publics. 
Although the implications of these mechanisms may be subtler than the contracts 
and funding arrangements found in traditional constructions of “policy criminol-
ogy,” the implications for academic independence and impartiality, as well as public 
criminology, should not be discounted.

Reciprocal Engagement with Civil Society: Benefits and Pitfalls

Scholars writing about public criminology have identified academic engagement 
and responsiveness as key to an increasingly robust and relevant public discussion. 
Elliott Currie identified academic-community interaction and dialogue as crucial 
steps toward a public criminology:

We need … to create more institutional settings where researchers, policy 
makers, journalists, the general public, community leaders and nonprofit 
organizations can come together—not merely to share the results of research, 
though this is important, but to fashion a more deeply public approach 
to how we decide what research gets done in the first place. We should, 
in other words, develop more and deeper partnerships, but our notion of 
partnership should also expand—to include not only public agencies, or 
legislatures, but also communities and the nonprofit organizations that 
serve them, as well as shapers of public opinion. And we should regard 
them not just as passive consumers of research but as partners in a real 
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sense—actively involved in framing the questions we ask, rather than just 
listening to what we have to say about our findings. (Currie 2007, 187)

Similarly, Uggen and Inderbitzin (2010, 733) suggest that public criminology 
involves “listening as well as speaking,” for example through “a partnership with 
a nonprofit or neighborhood group to address the urgent needs of its clients or 
members while building research capacity in the effected [sic] communities.” They 
also state that these partnerships can contribute to professional knowledge, “as 
previously unexamined research questions and perspectives are brought to light” 
(ibid., 734). Burawoy (2005, 7–8), in his powerful call for public sociology, terms 
this form of interaction “organic public sociology”—a mode of public engagement 
in which a sociologist “works in close connection with a visible, thick, active, local 
and often counter-public” in a dialogue of “mutual education.” Others have also 
argued that connection with civil society groups and “the public” is a key element 
of a more robust public criminology (e.g., Loader and Sparks 2011; Piché in this 
issue). Ruggiero (2012, 154) identifies the need for academics to set research ques-
tions developed in conversation with “communities affected by crime and crime 
control, rather than determined by institutional funding bodies.”

Our case study affirmed the practical importance of this bilateral exchange. 
The initial step of engagement with civil society was a critical step toward deeper 
policy impact. Ongoing and early participation, dialogue, and consultation with 
civil society and government helped to establish networks and the basis for knowl-
edge exchange, resulting in deeper engagement among a more diverse range of 
civil society actors and academics. Civil society advocates working in this area 
improved their research methodology, became aware of previous and forthcoming 
academic research, and had better access to financial resources by advancing grant 
applications with academic support. Such bilateral engagement can help prevent 
the academic insularity—criminologists talking to criminologists—that many see 
as one obstacle to professional relevance.

Academics benefitted and learned by developing partnerships that facilitated 
independent research and access. Organizations offered access to key stakeholders, 
policymakers, and internal policy documents; policing representatives clarified 
organizational practices and data collection; and service providers and civil liber-
ties organizations provided anecdotal experiences of clients. Such knowledge was 
important for shaping the relevant research questions and objectives. Access to a 
variety of stakeholders also helped to frame the problem from the perspective of 
various organizations.

The case study also demonstrated how cooperation between academics and 
civil society actors can identify and create spaces for influential policy change. 
The literature on public criminology frequently points to hostility or ambivalence 
toward academic and criminological knowledge, and suggests that this may be 
mitigated through public engagement. The assumption is that engagement with 
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various public actors will stimulate more responsiveness and attention to evidence. 
In our case study, staff members at the CCLA, JHSO, and OACP were well posi-
tioned to call on academics to provide input at key moments and to key audiences, 
thereby magnifying the impact of their research. Indeed, “plugged-in” civil society 
organizations may frequently be better positioned than academics to identify vi-
able policy changes and central stakeholders. Effective advocacy organizations 
can also encourage nonacademic publicity, pressure, and coalitions, which can 
lead to increased dialogue and policy change. When academics are listening and 
responding to civil society groups, their findings are more likely to reach an engaged 
and receptive audience. However, this approach does not preclude the pursuit of 
conceptual questions and less policy-relevant intellectual inquires.

Our case study demonstrates the significant practical benefits of reciprocal 
engagement between civil society and academia, but these relationships should 
not be oversimplified. Public criminology theorists have called on academics to 
be responsive to the public or civil society, but few have grappled with the hetero-
geneous nature and diverse ideological, financial, and organizational interests of 
these entities. Burawoy (2005, 24) defined civil society as “associations, movement 
and publics that were outside both state and economy—political parties, trade 
unions, schooling, communities of faith, print media and a variety of voluntary 
organizations.” Civil society is “not some harmonious communalism but it is riven 
by segregations, dominations and exploitations” (ibid., 24) and “is very much a 
contested terrain.” Burawoy nonetheless concludes that “in the present conjuncture 
[it is] the best possible terrain for the defense of humanity” (ibid., 25).

Our case study underscores how broad the term civil society can be. Civil 
society groups engaged in the policy discussion included civil liberties groups, 
policing leadership organizations, police associations (akin to unions), umbrella 
organizations serving the nonprofit sector, front-line service providers, police 
accountability groups, criminal defense associations, and associations represent-
ing companies involved in private background checks. Also engaged was a wide 
variety of governmental actors, including political staff and elected politicians, 
civil servants, arms-length governmental human rights and privacy commissions, 
and statutory civilian-run police oversight bodies. Individuals directly affected by 
the record-check issue generally lacked their own, direct grassroots representa-
tion; rather, advocacy groups claimed to represent their interests. Other voices 
and interests were those who implement record-checks and are ostensibly serving 
and protecting the public (i.e., vulnerable clients, private business owners, etc.). 
This diversity of interests, viewpoints, mandates, and claimed representation is the 
norm. As such, the call of public criminology to become engaged with civil society 
provides little, if any, objective or normative direction.

Interaction with civil society organizations does not necessarily provide more 
access to authentic individual experiences or impartial reporting on broader societal 
trends. There is a tendency to view civil society as somehow removed from mar-
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ket, political, personal, or other subjective forces that may affect more traditional 
“clients” of policy criminology. The goals, objectives, mandates, and pressure 
points of civil society groups frequently differ from those of governments or for-
profit market entities. Nevertheless, they are strongly motivated by political and 
market forces. Financially, civil society organizations draw upon a limited pool 
of funding. In Canada, most NGOs obtain government funding;8 most organiza-
tions with “deep roots” in the community are sustained by government grants 
that enable them to deliver services, and they must maintain these grants (and the 
relationships that enable them) to survive. Organizations that are less dependent on 
government grants rely financially on contributions from private donors, unions, 
or corporate sponsors. They are often beholden to the interests of their individual 
or corporate members, or at a minimum to their mandates and historical truths. As 
Rock (2014, 427) observes, “how relevance or issues of concern are defined is a 
matter of political contingency, contested in the past, and is not self-evident; after 
all, many publics and many criminologies are raising the possibility of too great an 
attentiveness to one particular set of ‘public’ concerns.” This statement applies to 
traditional justice organizations embedded within the state, as well as to multiple 
civil society organizations.

The (Perceived) Academic Perspective: Objective, Professional

As Loader and Sparks observe,

Academic criminologists enjoy a degree of freedom that many participants 
in political and professional struggles over crime and justice lack. They 
have a certain liberty to refuse to take the social world for granted or to 
accept received political “imperatives,” to provoke and unsettle, and to 
pose questions about our responses to crime that security-obsessed and 
ideology-lite political cultures increasingly seem to have forgotten how 
to ask. Being critical in this sense properly forms part of the social sci-
entist’s DNA (cf. Ericson 2005). It means that they can and should bring 
to public discussion a scepticism that refuses to treat at face value the 
categories, assumptions, and self-understandings that make up prevail-
ing “common sense” about crime and its control. It also enables them to 
theorize and set forth alternative institutional arrangements for thinking 
about and responding to crime and to forge connections with groups in 
civil society (and not simply government) who are seeking to advance a 
better, or alternative, justice policy. (2010, 778)

Our case study illustrates how academic professionalism, independence, and 
detachment played a strategic role in advancing public discussions and policy 
reform. Key stakeholders who examined the practices of police record checks in 
Ontario had central, unresolved questions about the link between non-conviction 
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records and public safety. They turned to academics to summarize the available 
evidence. These discussions established a shared understanding. After reaching 
policy consensus, the attempt to achieve an evidence-based process made the 
ultimate product more credible. For example, those concerned about the effect of 
these policies on public safety were reassured that evidence had been sought and 
considered during the development process. This was important in the reformulation 
of the voluntary provincial Guidelines, which was to be independently accepted, 
adopted, and implemented by dozens of police services within the province.

The policy consensus achieved would have been impossible if all stakeholders 
had not perceived the academics as professional, objective, and independent. The 
unspoken demarcation of roles was also important: the organizations and police 
services did not tell researchers how to do their jobs, or dictate questions or meth-
ods; however, their queries were reframed as research questions. These findings 
reveal the importance of objective evidence, expertise, and academic neutrality.

However, the abstract ideal of “independent” and “unbiased” professional 
expertise is the subject of academic critique. The public criminology literature 
acknowledges that the unbiased academic is often a fiction: all individuals have a 
set of assumptions, values, preferences, and experiences that inform their personal 
and professional perspectives. These can affect academic independence. As noted, 
the call to public criminology is formulated in part as a reaction to the government’s 
instrumental uses of “compliant experts” (Hope 2008), who narrowly configure 
problems and marshal knowledge to support an organization’s mandate.

An issue that receives insufficient attention is the role of civil society, journalists, 
and other policy actors in selecting who will be invited to provide expertise. These 
forces influence the direction and outcome of academic engagement. One of the 
most pervasive tools is controlling access. For example, academics with potentially 
relevant expertise may lack access to decision-makers and may not be invited to 
speak publicly on topics of current interest. When public criminologists lament 
the use of compliant experts, they are likely referring to those bound by contract 
and to those who are selectively invited to present evidence before government 
bodies such as parliamentary committees. Experts are not always compensated for 
public appearances and their work is often not identified as public criminology. 
Nonetheless, it is influential. Many civil society organizations recognize the value 
and necessity of unbiased professional opinions, regardless of whether they align 
with preexisting organizational beliefs or mandates. Most, however, will not solicit 
unbiased opinions in a public forum without a sense of what the answers are likely 
to be, or the probable implications for key policy questions. This is particularly 
true when the forum may fundamentally change policy.9

Even when an organization or stakeholder does not consciously extend in-
vitations and speaking platforms to academics who are likely to support a given 
policy outcome, subtle forces can still reproduce particular assumptions and ap-
proaches. First, there is the basic question of how academic expertise is identified. 
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Academics who are interested in particular research questions often have ties with 
policymakers, stakeholders, or civil society groups. They share basic assumptions 
that enable the formulation of “relevant” research questions, and academics may 
access institutional or client-based data in the pursuit of evidence. These ties are 
strengthened when academics publish work that resonates with the needs, observa-
tions, or agendas of a particular group. Criminologists may be especially beholden 
to specific institutions, or specific institutional viewpoints, because of limited access 
to data. Unlike other fields of sociology, government and government institutions 
unilaterally control much of the data relevant to criminologists. Gaining and main-
taining access to these sources of data may require ensuring relevance to, and good 
relationships with, those government actors and institutions. Therefore, even when 
not bound by written contracts, criminologists may feel uniquely constrained in 
their research choices, methods, and outputs. Finally, academics who focus on a 
particular institution, organization, or group of individuals may come to understand 
their concerns, motivations, and interests—which may lead to reinforcing such 
concerns and interests in subsequent discussions of policy or public criminology.

Many scholars are aware of the influences of these networking paths, shared 
assumptions, and interests. They are urged to select research questions based on 
the experiences and questions of certain publics: academics with existing connec-
tions to certain community groups will be more likely to draw on those networks 
and public criminology; and students who engage in similar fieldwork may have 
a self-selecting bias, and consequently be more likely to stay in touch after gradu-
ation. These networks make certain academics, and therefore a certain subset of 
academic knowledge, more readily available to civil society organizations and 
groups. In Rock’s (2014, 427) view, “criminologists teach and train practitioners 
and officials inside and outside the academy. That work is surely an appreciable 
public criminology in embryo, but little enough has been written about what has 
been done and what effects it has achieved.” Our case study offers a small glimpse 
into how these understudied networks represent an important dimension of the 
eclectic and diffuse nature of civil society.

Conclusions: The Ambiguous Boundaries

Rock (ibid., 413) argues that “few criminologists have ever managed completely 
to free themselves from the perfectly honourable impulse to change the world 
rather than simply to interpret it, whether it is to protect, radicalize, repress, 
restrain, reform or rehabilitate the law-breaker.” This impulse to engage in policy 
raises complex questions for advocates of public criminology, especially those 
supporting deeper engagement with civil society. Proponents of public criminology 
see it as a counterbalance to “policy criminology,” which they define as acting in 
the service of the specific, concrete needs of clients—particularly institutional or 
governmental clients. Reciprocal engagement directly with the public and civil 
society is a way to combat political ambivalence about evidence, stimulate more 
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informed dialogue, and develop research questions and topics that respond to a 
broader set of experiences and needs.

This case study illustrates how direct academic engagement with civil society 
and the public can achieve these goals. It shows how many of the key elements 
of “effective” public criminology identified in the current literature can operate to 
facilitate policy change: reciprocal engagement between the public and academia, 
public dissemination of research findings to nonacademic audiences, and profes-
sionalism, neutrality, and academic independence.

NOTES

1. Admittedly, previous federal governments passed what could be termed “tough on crime” 
legislation, including the introduction of numerous new mandatory minimum-sentencing provisions 
and the creation of a national sex offender registry.

2. Other arms of the government and influential actors are demanding that academics in particular 
prove their research to be policy relevant. For example, Canadian research grants have increasingly 
targeted results-driven funding models. In the mid-2000s, the Social Sciences and Humanities Research 
Council, which provides hundreds of millions of dollars in funding for social science research each 
year, launched its “capturing impacts” initiative (SSHRC 2012). All fields of research, including the 
humanities, arts, and social sciences, are “strongly encouraged” to show the tangible benefits or “value” 
of publicly funded research (ibid.). Over the course of several years, the funding agency’s strategic 
priorities shifted, significantly increasing the emphasis on knowledge mobilization beyond academia, 
policy-relevant research that can be concretely applied across society, and research projects that partnered 
with nonacademic organizations, agencies, or businesses (ibid.). This emphasis on evidence within 
a wider political context, which ignores or selectively mobilizes research, can create a quandary for 
reform-minded academics.

3. See, for example, Tadros v. Peel, 2009 ONCA 442; Ottawa (City) v. Ottawa Professional Fire-
fighters Association, 2007 169 LAC (4th) 84; Vancouver (City) v. Vancouver Firefighters Union, Local 
18, 2010 CanLII 81705 (BC LA); Ontario Power Generation Inc. v. Society of Energy Professionals 
(Security Clearances Grievance), [2004] OLAA no. 247; Toronto Community Housing Corporation v. 
OPSEU, 2012 CanLII 97798 (ON LA); JN v. Durham Regional Police Service, 2011 ONSC 2892; JN 
v. Durham Regional Police Service, 2012 ONCA 428.

4. See, for example, United Kingdom decisions on this issue: R. (on the application of L) v. Com-
missioner of Police of the Metropolis, 2009 UKSC 3; T.R. (on the application of) v. Greater Manchester 
Chief Constable & Ors, 2013 EWCA Civ. 25.

5. The Court of Appeal for Ontario heard two cases that challenged the disclosure of non-conviction 
records on police checks. The first, Tadros v. Peel (Police Service), 2009 ONCA 442, found that the 
disclosure of withdrawn charges was not a violation of constitutional rights. The second case, which 
challenged the constitutionality of the process for removing non-conviction police records, was first 
upheld, but was overturned at the Court of Appeal on procedural grounds: JN v. Durham Regional 
Police Service, 2012 ONCA 428.

6. See, for example, British Columbia Association of Chiefs of Police, Draft British Columbia 
Guideline for Police Information Checks (obtained via Access to Information Request, February 29, 
2012); Ontario Association of Chiefs of Police (2014); Royal Canadian Mounted Police (2014).

7. At the time, police services in British Columbia regularly released a wide range of mental 
health and non-conviction police contact on all levels of record checks. The British Columbia govern-
ment subsequently announced new model policy guidelines, endorsed by all police services in BC, that 
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removed all mental health-related information from record check products and restricted other forms of 
police contact disclosure to police checks intended for those working with vulnerable sectors (British 
Columbia Ministry of Justice 2014; British Columbia Provincial Policing Model Policy Guidelines 
2015).

8. CCLA does not take government funding for core activities.
9. Some organizations openly invite robust public debate. Even these forums, however, are often 

carefully structured to include a strong speaker that reflects the perspective of the host. The selection of 
topics and the framing of issues will generally reinforce the importance of the organization’s mandate 
to prioritize certain issues and concerns.
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Policing Carceral Boundaries:  
Access to Information and Research 
with Prisoners

Lisa Wright, Dawn Moore & Vincent Kazmierski*

it comeS aS no SuRpRiSe that the Same wallS that woRk to cloSe pRiSoneRS 
within an institution also work to keep people out. Indeed, one of the unstated 
purposes of carceral punishment is to curtail freedom of association such that 

prisoners are limited in terms not only of where they might go, but also of whom 
they have contact with. Although we typically think of the limits placed on who 
can actually interact with a person serving a penal sentence in terms of either in-
terpersonal or public safety (as in “do not associate” orders or directives against 
visits from criminal associates),1 researchers are also routinely denied access to 
prisoners, probationers, and parolees. At least certain kinds of researchers are.

Using legal geography, we explore the porosity of penal borders from the point 
of view of research, asking how it is that people gain access to actual human beings 
and, more to the point, how denial of such access works to place epistemological 
borders around the carceral. These questions are especially important in light of 
questions regarding not only who polices the boundaries of what constitutes useful 
research, but also, and much more importantly, regarding the transparency of penal 
institutions in general. Questions about transparency are particularly vital in the 
Canadian context, where a litany of egregious events and apparent human rights 
abuses in a variety of jurisdictions suggests there is a crisis of accountability in the 
penal system, exacerbated by a lack of transparency and a closed border mental-
ity.2 Such questions are also timely in light of an increasing trend to deny access 
to individuals working within federal government institutions, which is restricting 
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qualitative research on many different aspects of governance (see Evidence for 
Democracy n.d.; Jiwani and Krawchenko 2014).

The limits on access to individuals who can tell us about what is happening 
behind the walls often appear to be imposed arbitrarily and without recourse. This 
may leave ethnographic and qualitative researchers looking wistfully to the work 
being done by researchers collecting data through access to government information 
requests.3 This type of research has been the subject of a great deal of intellectual 
and political interest of late as scholars have continued to push back against state 
authorities wishing to tighten the borders surrounding information about state in-
stitutions (Kazmierski 2011; Larsen and Piché 2009; Martel 2004; Monaghan and 
Walby 2012; Mopas and Turnbull 2011; Yeager 2008). Access to and freedom of 
information are key areas of intellectual and political interest (Kazmierski 2011; 
Mopas and Turnbull 2011) as scholars work within extant frameworks to move 
bureaucratic gears, opening doors to information authorities are compelled to 
disclose, however reluctantly.

Without a doubt, there are a number of advantages (in theory at least) available 
to researchers seeking access to information rather than access to prisoners. Yet, 
notwithstanding these advantages, requests for Access to Information (ATI) often 
are met with the same obfuscation, delay, and ultimate refusal as requests for ac-
cess to prisoners. At the same time, the information to be gleaned from government 
records is substantively different from that available from prisoners who live the 
day-to-day impact of carceral policies and administration. Nonetheless,  ATI re-
gimes offer an important resource, both as one source of information among many 
about carceral policy and administration, and as an inspiration for recalibrating the 
way in which the right of researchers to access people within the carceral system 
should be conceptualized.

Our move to use the ATI framework as a model for penetrating the borders of 
the carceral system stems from the experiences of many critical researchers who 
have been denied access to prisoners. Even though we focus upon access to carceral 
spaces, we do not intend to frame the lack of access to researchers as specific to 
this system. Rather, we leave open the possibility that the governance of academics 
seeking to conduct research with prisoners is part of a broader governance strat-
egy of policing the production of knowledge. The carceral system does, however, 
provide unique spatial barriers to research due to the physical and bureaucratic 
boundaries that surround prisoners.

Carceral Space, Borders, and Boundaries

Blomely (1994, xi) reminds us that “concealed within legal thought and legal prac-
tice are a number of representations—or geographies—of the spaces of political, 
social and economic life.” Critical legal geography makes visible the spatialities 
of juridical and penal practice and the underlying social and political nature of 
those spatialities. To create a space, to define it, and to draw boundaries around it 
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are forms of social and political action; boundaries demarcate who is inside and 
outside the space, and why. This observation is intuitive when we think about the 
boundaries of nation states, but the political nature of boundaries is less obvious 
even when we think about institutions like prisons and courtrooms that have clear 
physical boundaries. That legal spaces are socially and politically constituted is 
even less apparent, considering the spatiality of practices like probation and parole 
that do not have any inherent sense of place but rely heavily on notions of space 
nonetheless (Moore, Freeman, and Krawczyk 2011; POWER 2012). 

Blomely (1994, xii) argues that “the geographies of law are not passive backdrops 
in the legal process, or of random import, but, in combination with their implied 
claims concerning social life, can be powerful, even oppressive.” Whereas Blomely’s 
work focuses on urban spaces, and the larger body of critical legal geography for 
the most part ignores spaces of punishment, we suggest that the ideas proffered 
here are useful in our quest to understand the regulation of penal spaces vis-à-vis 
the placing of boundaries around research access. Specifically, recognizing that the 
definition and binding of spaces is a political act helps us to open up the possibil-
ity that the question of who is and, more importantly, who is not allowed to cross 
the border of the penal for the purpose of conducting research, is just as much a 
political question as it is a practical one for those of us interested in gaining access.

The policing of criminological knowledge by closing the borders of the penal 
to critical research works to constitute penal spaces as ones that are free of politi-
cal concerns and certainly immune to larger questions about their own purposes 
and ethics. Instead, penal spaces are reduced to, invoking Garland (2001), spaces 
with a sense of their own inevitability that can only be known by certain people 
(quantitative researchers) in certain ways (“scientific” research). The effect here is to 
depoliticize penal spaces so that all we can know about them is how well particular 
facets are working, instead of being able to ask whether the penal realm, in its whole 
and its parts, is indeed working at all, and if it is, what sort of work it is doing.

Policing the Borders of the Carceral: Limiting Access to People

The experiences of a number of critical researchers, which we investigate in this 
section, suggest that borders around carceral institutions, policies, and processes 
are being drawn and enforced to prevent access by particular types of researchers 
and research. Stories of denial of access to the carceral system and research with 
prisoners are the starting point of our inquiry.

One of the authors, Moore, originally planned a PhD project in 2000 that 
focused on addiction treatment programs in prisons. Her primary plan was to 
interview prisoners involved in core programming with the Correctional Service 
of Canada (CSC). With easily secured university ethics approval in hand, Moore 
wrote a preliminary letter to the director of programs at CSC, offering a précis of 
her research and inquiring as to how she might solicit access.
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The initial response from CSC was positive and encouraging. Moore was thanked 
for her interest and was told, in turn, that CSC would welcome research on such an 
“important topic.” She was directed to CSC’s research office in order to initiate the 
access process. After sending a similar letter outlining the research and including 
the programming department’s apparent enthusiasm, Moore received a response 
from CSC asking her to explain how her research fit with the CSC’s mandate to 
provide safe, efficient, and effective programming to prisoners and parolees, and 
how it aligned with CSC’s “corporate goals.” Moore responded that this was not 
intended to be evaluative research but that she would be happy to include evalua-
tive questions if those would be of benefit to the organization. She also argued that 
the kind of critical, qualitative work in which she proposed to engage could also 
speak to the mandate, although arguably in a manner different from that to which 
CSC was accustomed. In this correspondence, Moore also included the names of 
her committee members, one of whom had been highly and publicly critical of 
CSC’s treatment of women in conflict with the law.

Despite repeated follow-up emails, Moore never received a reply from CSC after 
this last correspondence. She was not the first or last to experience non-response 
as a form of boundary policing. Non-response is a central political move used to 
keep penal spaces unknowable.

Moore had more luck moving her research to the provincial sphere. At the 
time, the penal system in the Province of Ontario was in utter disarray thanks to 
a decade of deep cuts, and there was no research branch and very little program-
ming. Arguably because of these circumstances, Moore encountered little resistance 
relocating her project in the Ontario penal system and conducting interviews with 
probationers participating in an addictions treatment program.

Interestingly, another critical scholar applying to the Ontario Ministry of Cor-
rectional Services five years later never even received a response to her repeated 
inquiries regarding gaining access. Because she already had research contacts at 
CSC, she opted to pursue that avenue, hoping her established credibility would 
assist her in gaining access. On the contrary, she was ultimately denied access on 
grounds that she did not have the expertise to be researching the proposed topic 
(self-harm), which was ultimately deemed more psychological than sociological—a 
reasoning that again defines the disciplinary borders of penal spaces. The researcher 
was offered instead the opportunity to research how prisoners (a word that was met 
with strenuous objection) spent their leisure time (presumably a more sociological 
concern).

Yeager (2008) offers a detailed account of his own attempts to gain access to 
CSC. His attempts to conduct a “convict criminology” study of dangerous offend-
ers were quickly shut down by CSC citing “institutional disruption” as a justifica-
tion to deny Yeager access to institutions across the province of Ontario. Yeager, 
working alongside prisoners in various institutions, appealed this decision to every 
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authority imaginable only to be denied at every turn; he was eventually thwarted 
by a Kafkaesque bureaucracy that closed him off completely, if never coherently.

CSC does not only put up barriers to research on the people it punishes; it also 
puts up barriers surrounding its institutional decision making. We heard from one 
critical scholar, Morgan, who, similarly to Moore, ultimately had to change the 
topic of his doctoral dissertation due to CSC’s barriers. Originally, Morgan sought 
to interview CSC officials to examine the contemporary context of the historical 
research on penal geography he had completed at the Public Safety Library (where 
he was given unlimited access to documents, which has since been revoked). He did 
not see the need to formally apply to CSC’s research branch to request interviews 
with public officials, and he proceeded to email interview requests to members of 
CSC. The responses to these interview requests directed him to CSC’s research 
branch, so he formally submitted his proposal. When Morgan followed up with 
CSC on his proposal, he was told their response was in the mail. Three years later 
he has received nothing from CSC.

The former CSC research reviewer who reviewed this article when we submit-
ted it to a mainstream criminology journal indicated three possible reasons for the 
denial of a research proposal. The first reason concerned the misunderstanding of 
the proposal, which is more likely to occur when qualitative methodologies and/
or critical theoretical frameworks are proposed; the second reason concerned the 
benefits and relevance of the study, as well as its impact on the correctional system 
with attention to the operation of carceral spaces, safety, and security; and the third 
reason concerned previous difficult experiences with researchers.

Spivakovsky (2011, 611) suggests that critical researchers “adapt” as a means 
of persevering when faced with institutional barriers. Our reviewer posited that 
adaptation could take the form of negotiation and cooperation with government 
gatekeepers. This practice, however, often requires a move away from the re-
searcher’s critical approach (Carlen 2005), as implied by the reviewer’s comment 
that the committee might misunderstand critical methodologies and theoretical 
frameworks. Spivakovsky (2011) raises concern on the impact that institutional 
barriers will have on the production of socio-legal knowledge—a concern we extend 
to the reviewer’s suggestion of cooperation and justified denial of access, which 
provided minimal reflection on the government’s own need to cooperate. If we are 
required to change our methodology and theoretical frameworks in order to gain 
access, we will not be able to contribute epistemologically in the same way we 
originally intended. Furthermore, the cooperation that our reviewer recommended 
is not possible when requests for an interview are not even answered, and to adapt 
ultimately means to seek different sites and sources of data, which also has a great 
impact on the production of socio-legal knowledge.

When left waiting for a response to his interview requests, Morgan adapted his 
dissertation topic, seeking to conduct research on CSC through document analysis 
instead of interviews with officials. The attempt to access CSC documents through 
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ATI requests was more fruitful than his interview requests. However, access to 
records provides very different information about our system of punishment than 
access to people would; and it is not without barriers, leaving several penal spaces 
unknowable. CSC initially denied that information related to the policies and 
practices of interest even existed. When contradictory evidence was brought forth 
(CSC had recently published related information in their staff newsletter,  Let’s Talk), 
CSC eventually provided a response to Morgan’s ATI submissions. Although CSC 
had published some of this information in a public document, it was unwilling to 
provide any suggestion about it to Morgan. Perhaps CSC was denying this informa-
tion because Let’s Talk was never supposed to be public, or perhaps the researcher 
was being denied because of his previous attempts to conduct critical research. 
We can only hypothesize because CSC, as in other occasions, never provided a 
reason for blocking access. In this case, CSC was policing not only the borders 
of what can be known about the penal realm, but also the borders surrounding the 
bureaucracy that governs that realm.

Similar to Yeager’s attempts to appeal the decisions denying him access, 
Morgan tried to make CSC accountable and more transparent in its policies and 
practices as a publicly funded institution by submitting complaints to the Office 
of the Information Commissioner of Canada (OICC). Instead of investigating the 
stall tactics of CSC and disciplining its lack of accountability and transparency, 
the OICC responded that Morgan should be grateful that CSC eventually (after 
three and half years) stopped stalling and provided him with a (largely redacted) 
response to his ATI request.

Martel (2004) gained perhaps the widest access to prisoners to date in her study 
on women in segregation. Martel was actually able to penetrate the prison walls 
to interview prisoners who had experienced segregation. Acknowledging that her 
success in gaining access was facilitated by her connections with the Elizabeth Fry 
Society and the office of Status of Women Canada,4 Martel illustrates the ways in 
which, similar to the experiences described above, CSC attempted to police the 
boundaries and direction of her research. Martel (2004, 167) writes:

After an initial review of the project, CSC commented that an experiential 
qualitative study had value “for studying women’s subjective experience 
of segregation” but that for purposes of validity these data needed to 
be balanced with information regarding women’s “objective history of 
segregation” via quantitative data. To that effect, CSC was willing to pro-
vide statistical summaries of women’s histories of segregation in federal 
penitentiaries. The bipolarization of the segregation study into a subjective 
experience (qualitative) and an objective history (quantitative) provides a 
view into CSC’s method of adjudication of credible and worthy research.

Martel continues on to explain that CSC suggested she alter her method so that 
it would fit with “established,” objective standards of research, throwing about 
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terms like “sampling” and “standardization.” In the end, Martel was forced into a 
negotiation with CSC over the method of her study, reaching a compromise that 
had her collecting “hard” scientific, quantitative data alongside the qualitative 
information she was seeking. Martel (2004, 168) rightly identifies the political 
nature of this, noting:

Should the findings of the segregation study be to their liking, CSC’s re-
quirement would serve symbolically to maintain the agency’s long-standing 
reputation as a scientifically based policy-making organization, for CSC 
could not give their approval to soft, unscientific or fuzzy research. In 
contrast, should CSC dislike the findings, it could discard the study on 
the basis of its qualitative methodology.

The anecdotes we have collected suggest that this kind of politicization of the 
ways in which research is conducted is a recurring theme in the boundary work 
done by penal authorities, allowing—as Martel points out—questions of access to 
become a form of knowledge policing. That is, allowing or denying access based 
on how politically palatable a research design appears is fundamentally about 
ensuring that only particular epistemologies of the carceral are allowed to circu-
late as “scientific” knowledge about the penal system. In practice, this means that 
research concerned with quantitatively measurable outcomes, especially research 
that focuses on questions of effectiveness or efficiency, appears to be far more likely 
to achieve access than qualitative and often critically oriented work that fails to 
promise the same “deliverables.”

Drawing Borders: Legislative and Administrative Frameworks  
Governing Research in Carceral Spaces

Of course, there may be a number of different reasons, with varying degrees of 
legitimacy, to explain why a gatekeeper might reject a research proposal. Nonetheless, 
the anecdotes above underline the importance of critically analyzing the ways in 
which the power to draw boundaries around research in carceral spaces is distributed 
and applied. A review of the statutory framework for the federal and provincial 
penal regimes in Canada illustrates the broad scope of discretion granted to carceral 
authorities to draw these boundaries. Of greater concern, perhaps, is that the scope 
of this discretion is at times largely unfettered by any administrative structures or 
guidelines governing its exercise.

The Corrections and Conditional Release Act (CCRA) and the Corrections and 
Conditional Release Regulations (CCRR) outline the legal and regulatory boundar-
ies of the federal penal system. Research is largely unmentioned in this framework; 
the only direct mention of research is found in section 144(3) of the CCRA, which 
addresses the issue of access to the registry of Parole Board decisions. It states:
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144.(3) Subject to any conditions prescribed by the regulations, any person 
may have access for research purposes to the contents of the registry, other 
than the name of any person, information that could be used to identify 
any person or information the disclosure of which could jeopardize any 
person’s safety.

Section 167 of the CCRR outlines the conditions for Access to the Registry of 
Decisions for Research Purposes. However, although they outline the process for 
requesting access to the Parole Board decisions, these regulations do not speak to 
the discretionary nature of who is granted access.5

The failure of the federal corrections legislation and regulations to provide a 
framework for research within federal correctional institutions leaves wide discre-
tion to the federal Commissioner of Corrections to establish the borders of carceral 
research through administrative structures and rules. The framework established 
by the Commissioner’s office is at once extremely formal yet also discretionary 
and politically hinged, rendering access to penal spaces difficult to negotiate. The 
Commissioner has established a set of institutional structures, including both a 
National Research and Innovation Committee and Regional Research Committees, 
that are responsible for reviewing research proposals and making recommendations. 
Ultimately, proposals must be approved by the Executive Committee for inclusion 
in an annual research plan, which is developed by the Director General of Research 
with the assistance of the Regional Research Committees.

This framework is largely established through Commissioner’s Directive 009 
(Research), issued pursuant to the Commissioner’s power to make rules for the 
management of the Service (CCRA 2013, sections 97 and 98). The criteria for 
assessing research proposals are explicitly set out in section 9 of the Directive 
(CSC 2007b):

9. Research proposals shall be assessed according to the following   
 criteria:

a. Conformity with the principles of the Corrections and Conditional   
 Release Act;

b. Contribution to the achievement of the Mission and the priorities   
 of the Correctional Service of Canada;

c. Compliance with the Tri-Council’s Policy Statement on Ethical   
 Conduct for Research Involving Humans;

d. Level of disruption to the implementation of correctional    
 objectives from an operational perspective;

e. Quality of the methodology;
f. Qualifications of researchers;
g. Anticipated benefit to corrections;
h. Value for money.
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The framework for research access is further delineated through official guide-
lines (Guideline 009) issued under the authority of the Assistant Commissioner, 
Policy Planning, and Coordination. Guideline 009 includes an outline of the ap-
proval process for different types of research proposals (sections 4–6), including a 
requirement that all researchers affiliated with a university “must obtain approval 
for proposed research projects from their respective university ethics committees 
prior to research commencing” (section 5); requirements concerning the collec-
tion and treatment of personal information (sections 8–12); requirements about 
informed consent (sections 13–18), together with a prohibition of rewards for 
participating in research projects (section 19); and conditions for review of results 
prior to publication (sections 20–22).

Even though Directive 009 and Guideline 009 establish a formal structure for 
considering research proposals and explicitly identify criteria for evaluating propos-
als and providing access to carceral spaces, the framework maintains a significant 
discretion that can be mobilized to restrict access for particular types of research 
projects. In particular, the criteria for assessing research proposals are weighted in 
favor of research that will advance the institutional objectives of the CSC (criteria 
b and g). As Moore outlined in her doctoral experience, critical research can have 
implications for CSC’s mission (as needed by these criteria); however, the stated 
goal of critical research does not conform easily (or politically) to these criteria, 
because it is likely in tension with CSC’s mission to continue incarcerating people. 
Furthermore, the methodological policing identified by Martel (2004) is facilitated 
by criteria examining the quality of methodology (criteria e), particularly if there is 
an institutional preference for quantitative over qualitative research methods. Such 
knowledge policing is also potentially facilitated through the assessment of the 
“qualifications of the researcher” (criteria f), if a particular researcher or research 
supervisor are viewed negatively due to previous studies that were critical of the 
CSC. Finally, Yeager’s experience suggests that concerns with potential disrup-
tions to correctional institutions (criteria d) may be exaggerated to resist particular 
research projects. Thus, notwithstanding the fact that the criteria for the review of 
research proposals are explicitly identified, the application of the conditions for 
approval to any given research proposal remains highly discretionary, and—an-
ecdotal evidence suggests—can be used in practice to police the borders of CSC 
spaces by denying access to critical, qualitative researchers.

The scope of this article does not permit a full consideration of the legislative 
and administrative frameworks for carceral research in all provincial and territo-
rial jurisdictions in Canada. However, even a targeted review of the few provinces 
whose legislation explicitly mentions research suggests that there is relatively little 
legislative guidance for when and how research can be conducted within the ter-
ritorial and provincial jurisdictions of carceral spaces.

Whereas most territorial and provincial laws provide no mention of research, 
Saskatchewan, Manitoba, and Québec are notable exceptions. Saskatchewan’s 
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2012 Correctional Services Act specifically contemplates research concerning 
correctional services in a brief mention of the minister’s role in adjudicating re-
search grants. Section 7(1)(a)(ii) indicates that the minister may provide grants for 
research to any person, specifying that both internal and external research could 
be supported. By contrast, Section 19 of Manitoba’s 2004 Correctional Services 
Act more explicitly empowers the provincial corrections commissioner with a 
discretionary authority to permit research projects (in addition to implementing 
investigations and inquiries). Section 19(3) further specifies that any research must 
conform with applicable regulations, although no research-specific regulations 
appear to have been implemented. Notably, once the commissioner authorizes a 
research project, section 19(4) imposes a requirement for staff, contractors, and 
offenders to cooperate with the researcher and to provide the researcher with the 
information she thinks is necessary for the project.6

Whereas the Manitoba legislation explicitly provides the Manitoba commis-
sioner with the discretion to authorize access to carceral spaces for research in 
that province, Québec’s corrections legislation specifically allocates responsibility 
for research in the corrections field to the province’s correctional services. More 
specifically, section 3(c) of Québec’s 2008 Act Respecting the Québec Correctional 
System confirms that the corrections service has responsibility for “the carrying out 
of research in the corrections field, in conjunction with the other stakeholders.” The 
Act goes further to explicitly state that the mandate of the Comité de Concertation 
des Services Correctionnels and of the Commission Québécoise des Libérations 
Conditionnelles includes the duty “to establish a research program” [Québec Cor-
rectional System 2008, section 178(2)]. Similarly, the Act establishes the Conseil 
des Practiques Correctionnelles du Québec, which—among other activities—is 
mandated to “encourage and promote scientific research on the correctional system” 
[Québec Correctional System 2008, section 183(4)].

The differences in the attention accorded to research among provincial cor-
rections laws are reproduced among provincial administrative frameworks (or 
the lack thereof) for corrections research. Regardless of the frameworks in place, 
however, bureaucratic discretion plays a large part in obtaining research access to 
provincial and territorial institutions and speaks to the political nature of carceral 
spaces. Ontario and Manitoba exemplify two drastically different approaches. On-
tario’s Ministry of Community Safety and Correctional Services provides interested 
researchers with guidelines outlining the necessary format of research proposals, 
the need for approval from the researcher’s institutional Research Ethics Board, 
and the criteria according to which proposals will be evaluated. Similarly to CSC’s 
research directives, these guidelines contain six criteria to which researchers must 
conform, including value to the Correctional Services and the Ministry, quality of 
research proposal and design, and “potential contribution to knowledge relevant 
to the criminal justice system” (Ministry of Community Safety and Correctional 
Services 2011, 3).
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The language used in these guidelines, though still granting discretion to the 
Correctional Services Research Committee over the utility of the proposed research 
to the Ministry, seems to be more open to critical research compared to CSC’s 
discourse of “contribution to achievement of the Mission and Priorities of the 
Corrections Service of Canada.” Furthermore, unlike CSC’s Directive 009 (CSC 
2007a), the Ontario guidelines explicitly include both quantitative and qualitative 
data as part of the definition of research (Ministry of Community Safety and Cor-
rectional Services 2011).

By contrast, and notwithstanding the explicit mention of corrections research 
within the province’s corrections legislation, there appears to be little formal ad-
ministrative structure or guidelines to govern the review of research proposals in 
Manitoba. Our inquiries to the correction’s division of Manitoba’s Department of 
Justice resulted in a personal communication with the lead psychologist, who also 
is the leading authority in granting researchers access to Manitoba’s correctional 
institutions. Manitoba does not provide specific guidelines outlining the process 
for submitting research proposals, nor does it publicize the criteria for evaluating 
proposals. Although this system is less bureaucratic than CSC’s and Ontario’s, ac-
cess for researchers in Manitoba is similarly heavily dependent upon the discretion 
of staff working within the corrections department. In short, the borders of carceral 
research are drawn by commissioners of corrections exercising discretionary pow-
ers, not by legislatures, and are subject to few, if any, requirements for reasons or 
review of decisions. The highly discretionary framework through which researchers 
are granted access facilitates political refusal of access and even non-response to 
research requests, thus keeping penal spaces unknowable.

Breaching the Borders of the Carceral:  
Can Access to Information Substitute for Access to People?

Faced with staunch resistance to their efforts to access prisoners directly, it is not 
surprising that critical researchers consider alternate means to access the stories about 
what is really happening inside the prison walls. As we have outlined above, these 
alternate means often involve shifting the focus as well as the method of inquiry. 
One approach that is gathering increasing attention from academics is the use of 
ATI requests. Indeed, criminologists and sociologists have successfully adopted 
the method of ATI requests that was once primarily the preserve of investigative 
journalists.

There is a growing body of literature on ATI requests as a useful methodology to 
use in critical academic research to break through the state’s boundaries (Kazmier-
ski 2011; Mopas and Turnbull 2011; Piché 2011; Walby and Larsen 2012; Yeager 
2008). A variety of authors from different backgrounds including social science and 
journalism, and various advocacy groups, contributed to Walby and Larsen’s (2012) 
edited volume Brokering Access: Politics, Power and Freedom of Information in 
Canada, and all of them use ATI requests in their critical research. This volume 
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sets up the successes and breakthroughs that have been made with ATI requests, 
but it also calls for further use of this method for critical research and outlines the 
implications of using it. Mopas and Turnbull (2011) also call for more use of ATI 
requests as both a methodological and political issue. This form of negotiation to 
gain access is a difficult balancing act for critical researchers; however, Piché’s 
(2011) “going public” approach demonstrates that public dissemination of state 
information received through ATI requests can lead to access to more information.

In principle, requests for information that are mediated through legislative 
ATI regimes enjoy important advantages over requests for access to people that 
are mediated through individual prison authorities or research gateways, such as 
the research branch of CSC. The primary advantage offered by research involving 
ATI requests is that access legislation establishes a right to access information, 
not just a privilege to be dispensed by government officials according to their own 
institutional goals. Thus, for example, section 4(1) of the federal Access to Infor-
mation Act (ATIA) states that every Canadian citizen and permanent resident “has 
a right to and shall, on request, be given access to any record under the control of 
a government institution.” In addition, section 2(1) of the ATIA further states that 
the purpose of the ATIA is

to provide a right of access to information in records under the control of a 
government institution in accordance with the principles that government 
information should be available to the public, that necessary exceptions to 
the right of access should be limited and specific and that decisions on the 
disclosure of government information should be reviewed independently 
of government.

More important, the Supreme Court of Canada has emphasized the importance 
of access to government information in promoting democratic participation and 
the accountability of government officials [Dagg v. Canada (Minister of Finance) 
(1997), par. 61]. In addition, the Court has ruled that exemptions to the duty to 
disclose must be clearly defined and should be interpreted narrowly [Merck Frosst 
Canada Ltd v. Canada (Health) (2012), par. 67]. Indeed, the Court has recognized 
that the right to access government information may receive constitutional protec-
tion in some instances [Ontario (Public Safety and Security) v. Criminal Lawyers’ 
Association (2010)].

This legislative imperative of promoting accountability is reinforced, in the case 
of the federal ATIA, by the imposition of a legislative duty to assist information 
requesters. Thus, section 4(2.1) of the ATIA requires that the head of a government 
institution “shall … make every reasonable effort to assist the person in connec-
tion with the request.” In other words, government departments and agencies are 
statutorily mandated to assist information requesters to find the information they 
are seeking.
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Researchers who file formal ATI requests thus operate within a medium that, 
in principle, imposes a duty to provide information, is specifically oriented toward 
maintaining accountability of government officials and institutions, includes a duty 
to assist information requesters, and makes refusals to provide access reviewable by 
an independent authority. This legislated system of ATI requests can be contrasted 
with the experiences of researchers seeking access to people. Requests for access 
to people are mediated through research branches of prison agencies that operate 
within a medium that often does not include mandatory access to institutions, of-
ficials, or prisoners; is oriented to support or respond to the institution’s interests 
or mandate rather than the public interest in accountability; usually includes no 
requirement of assisting the information requester; and provides no formal process 
for reviewing decisions to refuse access. Of course, the exception to this occurs in 
cases where the research to be undertaken is state-sponsored or imposed by a post-
tragedy inquiry, as for example in the recommendations for research included in 
the inquiry into Ashley Smith’s death (Chief Coroner of Ontario 2013). In this way, 
this medium of research—or more specifically, the filtered version of the medium 
that results from research branch gatekeeping and other forms of administrative 
resistance—promotes either institution-favored research or crisis response research, 
but it undermines the type of research concerning ongoing problems or issues in 
carceral spaces that could be, and should be, dealt with preemptively.

Admittedly, the stark contrast highlighted above is unfair insofar as it com-
pares the principles included in ATI legislation with the practice of officials within 
carceral institutions and research branches. A more equitable comparison requires 
that we also consider the way in which ATI requests to carceral institutions and 
authorities are received in practice. Indeed, it is in considering the administration 
of ATI requests that research mediated through ATI legislation loses much of its 
comparative advantage.

The first point to note in this regard is that the right to access information about 
prisoners and carceral policies, institutions, practices, and spaces is not absolute. 
Thus, for instance, government officials who receive an ATI request about federal 
prisons can rely on section 16(1)(d) of the federal ATIA, which allows government 
officials the discretion to refuse disclosure of a record that contains “information 
the disclosure of which could reasonably be expected to be injurious to the security 
of penal institutions.” Provincial ATI laws include similar provisions protecting 
against disclosure of information that might threaten the security of provincial penal 
institutions. These provisions are typically part of much broader exemptions that 
permit refusals to disclose information that may impede law enforcement efforts 
in various ways.

Even more important is the fact that ATI requests concerning carceral institutions 
are often met with the same obfuscation, delay, and ultimate refusal suffered by 
requests for access to prisoners, as we demonstrate in one of our previous examples.7 
In 2009, the OICC identified CSC as one of the worst performing government 
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departments under the federal ATI framework, refusing 47 percent of requests 
and taking on average 110 days (almost 4 times the 30-day limit) to respond to 
requests (OICC 2009). In 2010–11, the performance of CSC had improved such 
that the deemed refusal rate had diminished to 13.7 percent and the average time 
to complete requests had been reduced to 46 days (OICC 2011a). These statistics 
certainly support the anecdotal evidence concerning egregiously lengthy delays by 
the CSC in responding to, or even at times acknowledging, requests for information 
(Piché 2012; Yeager 2008). CSC’s borders limit access not only to the physical 
space of the prison, but also to the spaces of its institutional documents.

In the end, any discussion of the effectiveness of using formal ATI requests as 
a source of information about carceral spaces must also take into account that, in 
those cases where the researcher is actually successful in gaining access, the type 
of information gathered will be substantively different from the kind that would 
be provided by prisoners themselves. We have already outlined how the research 
approval process implemented by the research branch of CSC can influence the 
types of research projects that are undertaken, the research methodologies employed, 
and ultimately the types of results that may be published.

In essence, this deflection of the researcher from qualitative studies is reproduced 
if researchers are diverted to relying upon ATI requests as their primary method 
of information gathering. Although important and meaningful, the information 
available through ATI requests (when successful) only provides particular kinds 
of information such as “counts” of different segments of the prison population 
or, in rarer cases, official assessments of a prisoner’s psychological state, risk of 
recidivism, and the like (Hannah-Moffat 2009). Interestingly, these shifts in the 
source of information also necessitate shifts in the theoretical framework through 
which that information is assessed and understood. Such requests are thus best 
placed to support important research concerning the administrative oversight of 
carceral institutions and the creation and implementation of carceral policy. They 
can also serve as an important mechanism for exploring the decisions leading up to 
the most tragic failures of the policies and administration. However, ATI requests 
are markedly less effective at entering carceral spaces in hopes of tracking and 
giving voice to the day-to-day experiences of those living within those institutions 
or living the day-to-day implementation of the policies. Although less publicized, 
these day-to-day experiences are the core measure of how our carceral system is 
functioning. As a result, reliance on ATI requests should be understood as an im-
portant supplement to access to people, but it should not be accepted as a sufficient 
alternative to research penetrating the boundaries of carceral spaces.

Conclusion

The question remains: How do we secure greater access to prisoners and to their 
stories about what is happening behind the prison walls? Here, perhaps, the ATI 
field provides a starting point for meaningful reform. Although there are numerous 
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deficiencies in current ATI regimes in Canada, particularly at the federal level, we 
have identified significant advantages offered by the regimes governing access to 
information compared to the regimes governing access to people. These advantages 
are rooted in the ATI legislative frameworks, and particularly in the circumstance that 
those frameworks: a) establish a right to access information; b) include accountability 
of officials as one of the purposes of that right; c) impose on government officials a 
duty to assist in gathering information; and d) provide a formal review of refusals 
of access. In this way, these legislative frameworks have established gateways 
into spaces of government activity that were previously unknowable. To be sure, 
the gateways are limited and often remain obstructed. The borders around these 
spaces are still policed actively, even aggressively. Nonetheless, the legislative 
frameworks establish transparent access points and pathways through those borders. 
Why is access to prisoners and to the information they hold not governed by similar 
principles? Why are similar gateways not mandated for access to individuals? Why 
is it government officials who act as gatekeepers, and not the prisoners themselves 
through their willingness (or not) to participate?

A reformulation of the way in which access to prisoners is conceptualized 
would require a reorientation of the evaluation of research proposals by the research 
branches of penal institutions. Decisions to accept or reject research projects should 
consider not only whether the project will serve particular goals of the institution, 
but also whether it will contribute to the accountability of the institution. Of course, 
not all projects would have to be accepted. Just as the right to access government 
information concerning prisons, for example, can be limited to protect the security 
of penal institutions, research projects that could be reasonably believed to pose 
a threat to the security of the institution could be rejected. However, the potential 
threat would have to be identified and articulated. Of course, prisoners themselves 
would maintain the absolute right to refuse to participate in any research project.

Existing legislative and administrative frameworks can provide some starting 
points for this type of reform. For example, the explicit inclusion of research as 
part of the mandate of correctional services in Québec is to be commended. Simi-
larly, the imposition of a legislative duty to cooperate with researchers (as well 
as inquiries and investigators) in Manitoba is worth emulating. Administratively, 
the creation of a formal administrative structure to consider and approve research 
proposals (as implemented by the CSC) is a necessary, but not sufficient, condi-
tion for facilitating meaningful research. This would be further facilitated by the 
creation of explicit criteria for the evaluation of research proposals; in particular, 
the inclusion of criteria that are open to qualitative as well as quantitative research 
and that promote the accountability of carceral systems and officials is crucial.

Old-school ethnographers will often refer to their research participants as “in-
formants.” The term here has a great deal of importance as it designates individuals 
as purveyors of information. Of course, the notion that people know things and 
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have information is intuitive, but it is also an observation that has, at times, been 
overshadowed in the current enthusiasm surrounding the promise of ATI. This 
enthusiasm is understandable given that the ATI framework provides some hope, 
however faint, that critical researchers will be able to penetrate penal borders. This 
is a hope that appears to be all but lost among those of us who would like to do 
research with real people. 

If we accept that the information held by people is important, as much if not 
more than the information found in the records secured through ATI requests, then 
it stands to reason that we, the loose collective of researchers concerned with the 
penal realm, might think about mobilizing the gains made in ATI by rethinking the 
notion of information to include human beings. In so doing, it becomes possible to 
think about crossing over the boundaries of the penal in the same way ATI requests 
have done, by using legislative frameworks and potentially litigation in order to 
gain access—and, most importantly, by creating a governmental obligation to make 
carceral spaces accessible.

NOTES

1.  “Do not associate” conditions are commonplace for people under various levels of supervision 
by the criminal legal system in Canada. For prisoners, these orders affect who can enter the institution 
to visit them. The Correctional Service of Canada’s policies direct how the Corrections and Conditional 
Release Act and Corrections and Conditional Release Regulations are implemented in the Commis-
sioner’s Directives, including policies on who can visit a prisoner. The Commissioner’s Directives can 
be found at: www.csc-scc.gc.ca/politiques-et-lois/005006–0001-eng.shtml.

2. Ashley Smith, Julie Bilotta, and “Colin” are three recent, exceptional cases that received 
media attention. Ashley Smith was incarcerated at the age of 15 and spent four years being moved 
from institution to institution. She had a history of self-harm and was known for choking herself to 
unconsciousness. Because of her history, guards at the Grand Valley Institution where Ashley died were 
under orders not to enter her cell or remove the ligature from her neck until she passed out from lack of 
oxygen. Ashley’s death was captured on video during one of these incidents and became, along with her 
treatment while incarcerated, the subject of an inquest, which found, among other things, a gross lack of 
transparency within the penal system (Chief Coroner 2013). Julie Bilotta gave birth in a segregation cell 
at the infamous Ottawa Carleton Detention Centre after guards ignored her cries for help and taunted 
her saying her labor pains were the result of indigestion. A report from Ontario Ombudsman André 
Marin introduced the public to Colin, a mentally ill prisoner at the Ottawa Carleton Detention Centre 
whose pummeled face was featured on front pages across the country when the Ombudsman’s office 
released a damning report on the aggressive use of force in the province’s jails and detention centers. 
Among other things, Marin called for increased accountability within the province’s penal system.

3. Public access to information (ATI) in Canada is legislated at the federal level by the Access to 
Information Act, and through various Acts at the provincial/territorial level. Requests must be sent to 
the particular institution from which information is being sought. Depending on the institution, requests 
can be submitted online or by mail. For example, requests to the Correctional Service of Canada can-
not be submitted online, but online submission is possible for the Department of Justice. The online 
submission process is supposed to make submitting ATI requests “faster, easier, and more convenient” 
(Treasury Board of Canada 2014).



Policing Carceral Boundaries 129

4.  The office of Status of Women Canada was defunded during the Harper Government’s tenure 
(2006-2015). Following the 2015 election of a Liberal federal government, this office has been reinstated. 
The Status of Women Canada website is http://www.swc-cfc.gc.ca/index-en.html.

5. Section 167 of the CCRR “Access to the Registry of Decisions for Research Purposes” outlines 
the steps for requesting access to decisions and how quickly the Parole Board must reply. The regula-
tions state that the Parole Board must respond to requests within one month unless a large number 
of decisions is requested or consultations by the Parole Board are necessary, in which case they must 
notify the applicant.

6. Interestingly, and in contradiction to the anecdotal evidence collected, Directive 009 (section 
8) mandates that: “Staff members, at all levels of the Service, shall facilitate the researcher’s access 
to CSC facilities and information and provide other support, as required.” This contradiction may be 
explained by the fact that the duty to facilitate is likely only applied in favor of researchers who are 
granted access.

7. The Information Commissioner of Canada warned about the threat that administrative delays 
in 2010, and refusals in 2011, posed to the integrity of the access to information process.
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Complicity and Redemption:  
Beyond the Insider/Outsider  
Research Dichotomy

Shoshana Pollack & Tiina Eldridge*

Since the 1970S, feminiSt ReSeaRcheRS in cRiminoloGy and otheR diSciplineS 
have engaged with ideas about voice, representation, inclusion, and authorized 
knowers in order to challenge male-biased positivism in the social sciences 

and to develop alternative “ways of knowing” (Belenky et al. 1986; Harding 1990; 
Stanley and Wise 1983). Critiques from women of color, Aboriginal, and lesbian 
feminists challenged the white biases and colonial assumptions embedded in this 
early work and the false assumption that there is a universal woman’s experience, 
leading to further feminist work on positionality, power, and voice (Kilty 2014). 
Contemporary feminist and other critical scholarship examines the complexities of 
multiple axes of power embedded within a variety of research methods (Jackson and 
Mazzei 2009) and the articulation of participatory methodologies in which researcher 
reflexivity is central (Kilty, Felices-Luna, and Fabian 2014). Our work joins these 
conversations by exploring how to move beyond “giving voice” to marginalized 
populations—a qualitative convention that maintains the authority of the academic 
scholar as privileged—toward a collaborative approach to knowledge production. 
This article, a collaboration between an academic/practitioner (Shoshana) and a 
formerly incarcerated woman (Tiina), aims to disrupt conventional ways of conduct-
ing and writing about research. Our focus is on explicating the process we engaged 
in while researching student experiences of university classes taught in a prison 
setting comprised of both incarcerated and non-incarcerated students, and how our 
work together tries to unsettle the subjectivities of the “academic knower” and the 
“criminalized woman.” Results from the study have been reported elsewhere (Pollack 
2014), but our focus in this paper is methodological: specifically, on the process of 
analyzing interview data and reflecting upon the meaning of our collaborative work. 

* shoshana pollaCk (email: spollack@wlu.ca) is a professor of social work at Wilfrid Laurier 
University in Kitchener, Ontario, Canada. She coordinates the Wilfrid Laurier Walls to Bridges 
program, a university-based program bringing incarcerated and non-incarcerated students together 
to study in a prison classroom. She has been working beside criminalized women for 25 years as 
an advocate, researcher, and clinician. tiina EldridgE (email: tiinaailaeldridge@gmail.com) is in 
the process of completing the Assaulted Women’s and Children’s Counselor/Advocate program at 
George Brown College in Toronto, Ontario, Canada. She completed her BA in women’s studies while 
incarcerated at Grand Valley Institution for Women and took two Walls to Bridges courses. Tiina is 
very committed to working to increase access to post-secondary education for incarcerated people and 
eradicating gender-based violence.
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We do not approach this article from a standpoint epistemological perspective that 
claims that one of us has a more accurate, legitimate, or “objective” view; rather 
we put our perspectives in conversation with one another in order to think through 
the gendered discursive complexities of experiencing incarceration. Our article is 
multivocal as we put in conversation our own voices, academic scholarship, lived 
experience, and interview data. At times we write in first person, at other times in 
conventional academic discourse, engaged in a conversation between and within 
texts and voices. We are not seeking a “place of innocence” in research about 
prisons and prisoners, but rather we place our attention on our process of drawing 
upon our respective knowledge emerging from our lived experiences, academic 
training, and shared feminist antiracist politics. Similar to Piché et al.’s project 
“to push the boundaries of what it means to ‘give voice’ in academic work and in 
criminological literature specifically” (2014, 450), our work explores collaborative 
research and scholarship between an academic researcher/educator and a researcher/
student/former prisoner.

Penal Spectatorship and Hearing Voices

In The Culture of Punishment, Michelle Brown (2009, 21) uses the notion of “penal 
spectator” to refer to the individual and institutional means of looking at other people’s 
pain from a distance and perpetuating the ideologies and practices of punishment 
in the process. Penal spectatorship, according to Brown, takes many forms: theory, 
scientific investigation, prison tourism, media, and film, all of which have something 
to do with gazing at other people’s pain. She suggests that spectatorship is not only 
about “looking at,” but also involves authoring and authorizing penal practices. 
A defining feature of the spectator gaze is an experiential distance from the pain 
and suffering of imprisonment. Although not the focus of her book, we extend this 
concept to also explore the way that prison processes themselves foster (actually 
require) prisoners to become penal spectators of their own lives.

Walls to Bridges is the educational program that is the subject of our research. 
Shoshana is an instructor and Tiina was an incarcerated student; our experience 
of the program is that it is rich and rewarding and rife with penal spectatorship. 
Students from the university have myriad motivations for being drawn to this 
course, but it is not uncommon to hear that they want to learn from the stories of 
incarcerated people. They hope to learn from firsthand narratives how criminalized 
people navigate the criminal justice system and the factors that brought them into 
contact with it (that this does not in fact happen in the classes is beside the point; 
this is how many articulate their initial attraction to the course). Critical scholars of 
varying orientations—poststructural, anticolonial, feminist, queer—have illustrated 
the problematics inherent in the dominant group’s desire to “hear stories” or “give 
voice” to subjugated knowledges (Bruckert 2014; Jones 1999; Marker 2009). In a 
provocative piece about cross-cultural dialogue, Jones (1999) argues that marginal-
ized people are often asked to tell their stories in ways that may be beneficial for 
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those who are socially privileged, but may in fact be epistemologically violent for 
the subaltern voices asked to share stories of oppression. Of particular relevance to 
our project is Jones’s observation that the dominant group’s wish for dialogue, or to 
hear the voices of the Other, reflects (perhaps unknowingly) the listener’s desire for 
a redemptive experience: “We seek liberation, through hearing you, through ‘your’ 
dialogue with us … and [are] therefore cleaned from the taint of colonization and 
the power that excludes” (1999, 314). Similar to the idea that penal spectatorship is 
not only about gazing upon the pain of punishment but also about authoring (from 
a distance) further accounts of punishment, Jones’s work illustrates that listening 
is also about authoring; the listener recounts narratives about both him/herself (as 
someone not implicated in othering processes) and the other (as someone who has 
suffered injustices that the listener has not). Within this configuration, there is no 
way out of the quandary, no redemptive place in which “voice” is given or heard, 
where pain and punishment are revealed and critiqued.

We see ourselves as inextricably caught up in and complicit with a web of 
incarceration and penality, whether as a former prisoner or an “outside” academic. 
There is for us no place outside of penal spectatorship, as the complex cultural, legal, 
symbolic, and material strength of the (North American) prison industrial complex 
reaches far and wide, crisscrossing across spaces and sectors. Yet the subject and 
the methodology of our research are attempts to reorient the spectator gaze and to 
destabilize the production of academic scholarship about prisons and prisoners.

Stories about Women’s Criminality

Shoshana: I have been working in the area of women and imprisonment for 
25 years, during which an explosion of feminist criminological research has 
undergone several iterations—from a standpoint critique of the masculinist nature 
of criminology, to extensive literature on how women’s pathways to crime are 
different from those of men, to intersectional analyses of women as both victims 
and offenders (Comack 2014). Despite a wealth of feminist research drawing upon 
the voices of criminalized and incarcerated women (and here I am including my 
own work in this critique), one thing remains fairly consistent: Criminalized or 
incarcerated women are always speaking through a researcher’s voice and are rarely 
provided the platform to contribute in a meaningful way to research—theoretical 
or methodological—about themselves. I worked as a psychotherapist in a women’s 
prison before I became an academic. I worked with a group of feminist psychologists 
and social workers to provide trauma counseling, group work, and advocacy for 
the women inside. These early experiences form the foundation of my commitment 
to shared work with criminalized women, challenging professional (correctional, 
psychiatric, psychological) discourses that decontextualize lived experience from 
social structures, and promoting continual reflexivity in practice and research.

Over the past 25 years, I have been to countless conferences, have read hundreds 
of articles on female offenders, and have seen endless and repetitive statistics on the 
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mental health, substance use, mothering, and behavioral problems of criminalized 
women. Yet only on the rare occasion are the subjects of all this analysis and inter-
vention given an opportunity to represent themselves and their own perspectives on 
crime and punishment. Of course, there are occasional opportunities for incarcerated 
people to share their stories at some criminological and/or correctional conferences 
and workshops. Yet how these stories are shared and structured is typically shaped 
by the agenda of those who are putting on the event, and thus they often take the 
predictable shape of a reformation narrative, identifying low self-esteem, faulty 
thinking, and poor choices as criminogenic factors. The hegemony of this narrative 
frame means that alternative ways of constructing self and experience are rendered 
unthinkable and thus unspeakable. As a researcher and scholar, I have examined the 
ways in which criminological and correctional discourses obscure social context and 
encourage the subjectivity of women in prison as deficient and dependent (Pollack 
2007, 2009, 2010, 2012). What drew me to the Walls to Bridges program was the 
opportunity to create spaces of critique, exploration, and relationships that allow 
us all—professors, prisoners, students—to move out of the boxes created for us, 
all this within a classroom bounded by locked doors and razor wire.
Tiina: After interacting with correctional staff in honest and authentic ways, it 
did not take me long to figure out the lens through which I was being (un)seen. 
In my early interactions with staff, I was aiming to be genuine because I knew 
that I could benefit from accessing real help and support. However, when written 
reports of these interactions were later shared with me, I saw that my honesty was 
used to construct me as a horrible person—a risk to society. So I quickly learned 
to craft my words and my interactions with staff in ways that I wanted them to 
be documented; I became the manipulative person they were accusing me of 
being. Brown (2009) writes that penal spectatorship is enacted through a variety 
of cultural, symbolic, and material processes that are distant from the realities 
of being imprisoned. However, as an incarcerated woman, I became a penal 
spectator of my own life. I regurgitated my story over and over and molded my 
life to fit the shape of the correctional discourse to explain how I was broken and 
a risk to society but how—by accessing prison programs and education—I was 
being “fixed” and it would soon be safe to return me to society. During that time, I 
cannot say I was really aware of how I was reproducing oppressive practices and 
discourses; for the most part, I actually believed that I had been broken and that 
prison had saved my life and given me the opportunity to change. I was sent out 
to do public speaking—which I believed was an amazing opportunity (I did gain 
skills that help in my activism today!)—and I said I was so glad I came to prison 
and that prison had saved my life! Now, having been free for almost two years 
and having had the opportunity to study and analyze the gendered scripts women 
prisoners are required to perform, I feel somewhat differently. I actually feel a lot 
of guilt and shame about being brainwashed into being a correctional puppet. I feel 
I contributed to the reproduction of oppression for others inside and helped to create 
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a need for them to have to enact the same “performances” that I did, in order to be 
seen as successful and low-risk inmates. I also see how my privileges gave me the 
advantage to adopt the correctional rhetoric that ultimately bought me my freedom, 
whereas others without these privileges cannot so easily do so. My white privilege 
and having English as my first language allowed me to easily and convincingly 
adopt the correctional rhetoric in narrating my story of brokenness. Additionally, 
the fact that I had some post-secondary education, acquired via correspondence 
courses and through the Wall to Bridges classes while incarcerated, proved to the 
correctional staff that I was a changed person. The Canadian women’s prison uses 
the word “empowerment” a lot (see for example Hannah-Moffat and Shaw 2000); 
however, I was never given the power to say I was not the problem and that I am 
proud that I survived violence, poverty, and addiction. My experience is one of 
extreme violence from a very young age continuing right up to my incarceration. 
This is responsible, in part, for how I was able to say that prison saved my life. 
Not only was I able to get clean by coming to prison, but being in prison was also 
the first place and time I did not fear violence on a daily basis. The reality of living 
with constant violence in my childhood home and on the street was the context 
that supported the narration of my story within the correctional framework. Now 
after two years of release, my personal lived experience, combined with my BA in 
Women’s Studies and my current college education, has enabled me to re-narrate 
my experiences and to develop a more nuanced understanding of the gendered 
discursive dynamics of incarceration.
Shoshana: When I was doing my doctoral research in the late 1990s about 
women’s pathways to law breaking, I contacted an advocacy group comprised of 
formerly incarcerated women to ask for their support in recruiting participants for 
my study. They responded by asking, “Why should we help you? Another white 
liberal feminist researcher using us to get her degree. How is your research of any 
benefit to us?” More recently, Australian researchers Carleton and Seagrave (2014) 
were posed a similar challenge. In the context of Victoria, Australia, where many 
women were dying post-release, Carlton and Seagrave conducted interviews with 
women in order to bear witness to stories of survival. After presenting their work 
at a conference, an audience member challenged the researchers’ outsider status 
by saying, “Women die on the outside every week, every day. There have been 
so many times when we’ve sat around in prison grieving for the latest passing ... 
but who are you to speak for us?” These examples speak to the power dynamics 
inherent in criminological research and the disjuncture between lived experience 
and the methodologies of academic researchers. Typically, but certainly not always, 
researchers with very little connection to the communities of women who have lived 
or worked on the streets, or been involved with substance use and criminalization, 
do research on them, not with them (Bruckert 2014). Although feminist researchers 
have attempted to mediate these problematics by conducting qualitative research 
that centers on the lived experiences of incarcerated or criminalized women (Balfour 
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and Comack 2014), there are clearly ethical and epistemological problems in regard 
to power, voice, and representation being raised by the communities upon which 
academics conduct research. Rarely do we create research studies and methodologies 
with criminalized women as colleagues—as creators of academic and practical 
knowledge about them.
Tiina: Although Correctional Service Canada claims to empower women in prison 
and treat them with dignity and respect (see http://www.csc-scc.gc.ca/women/
index-eng.shtml), what has actually been empowering for me is to be treated as a 
research colleague as opposed to an object of analysis. I could not participate in 
this research or scholarship without the knowledge Shoshana brings to the project 
and her willingness to share it with me. At the same time, I possess knowledge 
of criminalization and incarceration that she could not possibly have. Sharing 
our respective skills and perspectives in a feminist non-hierarchal fashion and 
acknowledging that neither of us has better or more legitimate knowledge than the 
other has been empowering indeed.

Our collaborative research work reduces the us-versus-them dichotomy and I 
think has the potential to be a methodology for future research. Yet, I still feel that 
the power dynamics of research can be problematic in a lot of ways. For example, 
while I am someone with lived experience of the issues under investigation, I am 
also a researcher. How do I not exploit participants and their experiences? It is 
definitely a tricky area and I feel I also need to be wary of tokenism. For example, 
before I become involved in any project, I have to question the motivation for hav-
ing me there. Am I invited because my input will be valued or am I there to lend 
credibility to work that will not reflect my experience? I feel I can make some very 
positive contributions, but there is also the danger that the reason I am being asked 
to be involved is to help gain access to people who have been incarcerated—to 
lend credibility to the project so that women feel less inclined to ask “Why should 
I help you?” At the same time, I am concerned that without the contributions of 
someone with lived experience, problematic power dynamics and spurious conclu-
sions about criminalized women could be perpetuated.

Disrupting the Divide: Insider/Outsider Research on Prisons and Prisoners

Feminist criminologists doing ethnographic research, as well as other types of 
qualitative research, have grappled with the problematics of the (white) academic 
voice as authorized knower. The past few decades have produced important and 
groundbreaking work on women’s lived experiences of incarceration (see Comack 
2014 for an overview), some of which theorize the experiences of incarceration 
from the perspective of imprisoned women. However, as Pollack (2014) argues 
elsewhere, asking women to tell their stories and give voice to their experience is 
not without its problems, not least of which is that the analysis, production, and 
dissemination of research findings are usually done without the contributions of 
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criminalized or incarcerated women—the academic voice remains privileged. There 
are, however, some encouraging developments that suggest a surge of interest in 
innovative research designs from various critical scholars and community-based 
researchers.

Convict criminology in the United States and Britain, for example, aims to dis-
rupt the insider/outsider research binary by centering the perspectives and analyses 
of university scholars around the lived experience of incarceration (Earle 2014;  
Newbold et al. 2014). This work critiques and attempts to mediate the limitations 
of research that “analyzes crime from the sterile viewpoint of the middle class 
academic” (Newbold et al. 2014, 440) by developing theory and research about 
crime and punishment from the perspective of lived experience and academic 
training. Although not a straightforward or uncontentious process—for example, 
can people with lived experiences of incarceration claim epistemic privilege over 
the topic of prisons and punishment?—this burgeoning scholarship acknowledges 
that academic researchers are typically those who are granted “expert” authority 
over prisons and punishment.

Convict criminology has thus far not significantly engaged with community-
based methodologies, nor does it incorporate much of an analysis of the raced and 
gendered realities of punishment. Participatory action research and community-
based research have become increasingly well established in a variety of academic 
disciplines, and there is some evidence of its use in criminology as well. Kilty 
et al. (2014) offer innovative and reflexive research methodologies that unsettle 
conventional academic knowledge production about crime and marginaliza-
tion. Additionally, we are particularly inspired by the groundbreaking research 
conducted by The College in Prison Research Collective at a New York state 
maximum security prison for women (Fine et al. 2010). This participatory action 
research project was conducted over a four-year period by a group of women in 
a New York prison—half of whom were incarcerated and half of whom were not. 
One of the many features that distinguishes this research from other criminologi-
cal discussions about the voice of incarcerated peoples in academic scholarship 
is that the project was based upon relationships and had a political commitment 
to developing a community of researchers that valued the diverse experiences 
and skills of all collective members—whether university based or incarcerated. 
Further, their research methodology was framed by dialogue and shared learning, 
enabling them to jointly explore the tricky terrain of racism, homophobia, sexism, 
and concepts such as choice, responsibility, and accountability. Such a research 
model moves beyond the inclusion of incarcerated people’s voices, or the sharing 
of their stories, by acknowledging the myriad skills and limitations embodied by 
us all, and it entails a commitment to the hard work of being together as thinkers, 
scholars, and researchers across a wide array of differences.
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The Walls to Bridges Collective: Research as Collaborative Practice

Shoshana: The Walls to Bridges Collective (W2BC) is a group of incarcerated 
and non-incarcerated people who meet biweekly at a federal prison for women 
in Canada. W2BC is an outgrowth of The Walls to Bridges program, inspired 
by the US-based Inside-Out Prison Exchange Program. University and college 
instructors teach courses in correctional settings, bringing both incarcerated and 
non-incarcerated students together for semester-long classes. Students in the first 
Walls to Bridges class that I taught in 2011 decided to continue meeting after the 
class was completed to work together on issues related to social justice, education, 
and criminal justice. In 2012, they established the Walls to Bridges Collective. As 
the courses were gaining popularity both at the university and in the prison, we 
decided to conduct a research study on the student experience of taking Walls to 
Bridges courses. We focused on the experience of those who had taken courses 
through the Faculty of Social Work, where I am a professor.

The central purpose of the study was to explore how students experienced the 
pedagogy of the class and what they learned about diversity, privilege, community, 
and social justice (foci of the course material). We received approval from the 
university Research Ethics Board and the Research Branch of the Correctional 
Service of Canada, and developed a set of questions to guide interviews with former 
Walls to Bridges students. Five collective members–two of whom had been previ-
ously incarcerated–conducted interviews with former students. Interviews were 
conducted at the prison, in the community, and on Skype. The collective members 
had also been students of Walls to Bridges courses, so they too were eligible to 
participate in the study. We developed an interview method that paired together 
incarcerated and non-incarcerated collective members to discuss their answers to 
the questions. We felt that having one person interview the other would feel formal 
and artificial within the collective, and we wanted to honor our own belief in the 
value of collaborative learning and sharing. We interviewed 16 incarcerated and 
21 non-incarcerated students, for a total of 37 participants.

I brought excerpts from the transcripts to the prison for our collective to code. 
Consistent with qualitative coding techniques that look for similarities and dis-
similarities, we coded the excerpts into themes and categories and then reflected 
together on their possible meanings. I also co-coded interviews with collective 
members who conducted the interviews who were living outside. After doing an 
initial coding of the transcripts, we commented on each other’s codes, reflections, 
and observations by emailing Word documents.

This phase was followed by a more intense analysis. I coded the transcripts 
thematically using Nvivo qualitative data analysis software. Tiina and I then 
began having conversations about the possible meanings and implications of the 
participants’ comments. As we reflected upon the participants’ words and upon 
our own perspectives, emotions, thoughts, and experiences, we were also building 
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theory—theory that is collaborative and not bound by one person’s lens, experience, 
or preferred analytical framework. The conversation was textual, integrating lived 
experience with academic theorizing; it was holistic, iterative, and evolving. Fillmore 
et al. (2014) describe a similar process of data analysis in their community-based 
research on Canadian Aboriginal women’s drug use and treatment, conducted by 
a team of organizations and individuals. They use the term “crystallization” to 
refer to their own process of analyzing interview transcripts, which they describe 
in the following way:

At the center of the crystal are our team member’s diverse lenses that 
filter the analysis of the women’s stories through their experiences and 
knowledge sets. In order to organize the women’s stories, team members 
participated in identifying discursive themes. In all, we drew from the 
knowledge sets of different groups and people, including academic re-
searchers, community members, elders, treatment workers (social workers, 
counsellors), storytelling participants and transcribers. (Fillmore, Dell, 
and Kilty 2014, 51)

Although on a much smaller scale, our process resonates with the idea of 
crystallization, which considers each lens and refraction as a legitimate source 
of knowledge reflected in the final discourses and practices of this project. We 
believe our intertextual conversations not only are consistent with the principles 
of dialogue that we follow in our collective and in Walls to Bridges classes, but 
also they allowed us methodologically to draw upon the expertise and lived ex-
periences of the interviewers and helped to destabilize my position as the primary 
“knower” of the data.
Tiina: What is unique to our research is that I have had the opportunity to be a valued 
collaborator since the very beginning. I had no previous research experience; this is 
where Shoshana shared with our collective her unique knowledge, which we used 
to collaboratively begin this research. We formulated the interview questions and 
learned interview skills together, and then several of us conducted the interviews 
ourselves—something that for me was very meaningful. The data collection 
process and putting our ideas down on paper felt conversational and shared. At one 
point, Shoshana referred to something we were analyzing as “generating theory.” 
That was a surprise to me. I have not been used to having my opinions and ideas 
validated—in fact I learned the opposite in prison; when I said my true thoughts 
and feelings I usually experienced backlash and was therefore trained to only say 
what I thought they wanted me to say. So it was quite an empowering feeling to 
realize that I did contribute to the creation of academic scholarship.

“What Do You Think This Means?”: Analyzing Transcripts

The purpose of the study was to explore students’ experience of the W2B classes; 
specifically, we were interested in how students experienced the teaching method 
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(circle pedagogy) and what they learned about diversity, privilege, community, and 
social justice. We had 37 interviews, each about 1.5 hours long. Although many 
themes emerged from these transcripts, for the purpose of this article we focus 
on two examples related to spectator gaze and discourses of healing and trauma. 
Our first shared reading of the transcript excerpts fell broadly into the categories 
of “personal impact” and “ripple effect” (a category named and identified by the 
collective members at the prison). We found that participants frequently spoke about 
“voice,” “healing,” and “empowerment” when talking about how they experienced 
the group dynamic in the classroom. As we coded the transcripts, we shared our 
perspectives on these themes, with the awareness that we were not coming to the 
data as objective observers, but that our emotions, thoughts, and lived experiences 
contribute to how we hear the participants’ words.

In one interview, an incarcerated student stated:

Like even when we spoke about our lives or certain things that we went 
through or whatever we’re going through in here. And just to see some of 
them [students from outside] crying, like it touched us. And to see how 
connected they were to us and how they felt. It’s like they felt what we 
were going through. It was soothing. It was a nice feeling to be able to 
have that. Because in a sense, we not only connected as a university class, 
we also connected as women, empowering each other.

Shoshana: I wonder about this. What were the tears about? Although she says it 
felt connected and empowering, what is really going on here? My own experience 
of teaching these classes is that some students from inside share their struggles of 
incarceration and this is a new awareness for the outside students. I know that they 
are often very shocked. Does this have something to do with power?
Tiina: These classes are the first time many people inside get to experience 
someone on the outside caring about them, bringing them out of isolation. When 
I was inside, I always believed staff worked to divide and conquer women, so the 
actual experience of women empowering each other made me want to emulate that 
within the prison and show others who had not experienced the Walls to Bridges 
courses how that could work.
Tiina: (two months later) Uh-oh, I feel very different about this now! This feels 
like penal spectatorship to me—I feel the student has been taught by corrections 
that they have to share their story. It is no one’s fault but it reproduces oppressive 
dynamics. Yet the incarcerated person feels rewarded by others’ tears and those 
who shed tears were feeling sympathy/pity for the one sharing the story. This feels 
icky to me now.
Shoshana: Oh, the pity problem: Another participant in the study talks quite 
strongly about how uncomfortable she was when it was clear that some of the 
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outside students were pitying her and the other inside students. She found it quite 
disempowering actually.
Tiina: Sometimes I put my life or prison conditions on display, even to people I 
know are only listening out of curiosity or fascination, just so people who have 
never experienced can get a small glimpse of what a terrible system we have, in 
the hopes they can share what I show or tell them.

We use this example not as an illustration of the students’ class experience, 
but to reveal how using lived experience and knowledge in conversation with one 
another helped us start to examine the power dynamics of “hearing voices” in the 
Walls to Bridges classroom, and to draw on theoretical perspectives such as penal 
spectatorship to deepen our understanding. We found it interesting (as has been the 
case with most of our analyses) that Shoshana reflected initially on the role of the 
outside student in this story, whereas Tiina’s gaze was directed at the inside student. 
Where we place our analytic emphasis is reflective of each of our own subjectivities, 
identities, and primary foci—Shoshana questions dynamics of power between inside 
and outside students, whereas Tiina’s priority is on how inside students experi-
ence prison and the role of Walls to Bridges classes within the carceral space. Our 
analysis of the students’ comments helped us to both reflect upon the complexities 
of Walls to Bridges classes and to engage in a transparent reflexivity, as is evident 
in how Tiina’s response to the quote shifted over time. Her initial reaction was one 
of identification with the inside student who experienced the tears of her outside 
peers as soothing. Her perspective shifted several months later after thinking about 
the narratives criminalized women are encouraged to produce and how others hear 
and respond to these narrations. We think this illustrates the common, but rarely 
transparent, process of doing research—the interplay between the researcher’s lived 
experiences, emotions, commitments, and preferred analytic framing.

We also explored the language of healing, which a number of inside students 
used to explain how Walls to Bridges courses increased their sense of self-worth and 
confidence, eroded from living in a prison setting and other damaging experiences.

The healing process [in the W2B class], just helps you realize you’re a 
worthy person still, that everyone makes choices in life and mistakes, but 
you’re still worthy as a human being. You are able to change. You are 
able to grow. You are able to still learn. You don’t need to give up. You’re 
not this lost soul that they just put away and they forget about you. You 
can still put your foot forward every day. This is just a stepping stone in 
life. That’s what I find—[the W2B class] transformed [me], it’s made me 
stronger and more confident in myself.

Tiina: It sounds like this person has done too much programming and cannot 
differentiate between the university class and correctional programming. It was still 
beneficial to her but I do not think the purpose of W2B classes is to heal because 
that would have to mean we are broken.
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Shoshana: I feel like a few participants have alluded to the idea of healing. I wonder 
if it could also mean healing the damage that prison does. I am thinking about her 
comment, “They just put you away and they forget about you.”
Tiina: I think there is no healing from prison. You can deal with it, not heal from it. 
Even people who come in, such as W2B students and facilitators, come out scarred 
in ways they cannot heal from either. How this has really affected me is that I cannot 
really say to someone that prison was traumatic because the reaction will always 
be, “It’s prison, it’s supposed to be bad!” So how am I supposed to deal with that 
trauma? Especially when society is telling me I deserved it for being a bad person!

Tiina’s insistence that healing cannot happen in prison challenged us to think 
further about what factors contribute to this participant’s (and several others’) 
framing of their experience in therapeutic terms. We note that Shoshana’s comment 
implies a connection to the notion of healing, prompting further reflexivity about 
how her lived experience as a therapist in a prison may predispose her toward 
uncritically accepting the therapeutic language in this quote. At the same time, it 
raises important questions about what language is available to incarcerated women 
to express a sense of self-confidence, agency, or voice in a context of being “put 
away and forgotten about.” Further, Tiina’s final comment shifts us toward a broader 
discussion of the trauma of prison and the lack of discursive space available to 
express its damaging effects. The spectator gaze prohibits a discourse of prison 
as traumatic because “prison is supposed to be bad,” and these narratives are not 
solicited (unlike the “prison saved my life” narratives) nor given much legitimacy 
in the public realm.

Conclusion

We have known each other three years and our relationship as colleagues developed 
organically; our data analysis plan was not in the initial research design but emerged 
out of the collaborative work we do in our collective. Some of the design was 
intentional, as was the way we approached the writing and analysis in this article. 
This article was written through emails, comments within interview transcripts, 
shared writing, and coffee shop conversations about self-representation, panopticons, 
gaze, and collaboration. We talked through questions such as: Whose voice are 
we representing? What is the balance and connection between lived experience 
and academic theorizing? What do we do with our disagreements? How do we 
recognize and not deny the real material differences between us and how power is 
operationalized in our relationship? If penal spectatorship is at least partially defined 
by experiential distance from punishment regimes, then reflexivity might also involve 
“a framework from which to challenge our distanced selves in relation to our own 
place in punishment” (Brown 2009, 191). We talked a lot about complicity and 
redemption. Issues of lived experience and voice in research are complicated and 
fraught with ethical and institutional quagmires (Bruckert 2014). Even the writing 
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of this paper is imbued with contradictions and complicities. Participatory models 
of research require openness to reflexivity, a willingness to critically examine power 
within research and scholarship. For academics, this means cultivating humility 
and entertaining the idea that academic knowing is only one way of knowing, not 
the way of knowing.
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Ripping Off Some Room for People 
to “Breathe Together”: Peer-to-Peer 
Education in Prison

Simone Weil Davis, with Bruce Michaels*

let uS StaRt By locatinG the two paRticipantS in thiS exchanGe: aS a memBeR of 
the Walls to Bridges Collective, a group of incarcerated and non-incarcerated 
people that meets regularly at the Grand Valley Institution for Women in 

Kitchener, Ontario (with a second circle in Toronto), Simone Davis helps to coor-
dinate the Walls to Bridges program. The Collective offers a reciprocal learning 
model and we seek to help usher into this world profound transformations of both 
educational and justice paradigms. Our work includes training and supporting 
faculty from around Canada who want to bring incarcerated and non-incarcerated 
students together to learn in community. While the “I” voice in this essay is Simone 
Davis’s (and I take full responsibility for the views I present), this piece emerges 
out of and introduces an ongoing conversation between Davis and Bruce Michaels, 
a peer-to-peer educator (his chosen term) who has helped to found, facilitate, and 
grow a multifaceted, robust, entirely prisoner-run college program at the facility 
in a Midwestern state where he is incarcerated.1

* * *
The central intention behind this essay is to argue that outside allies and faculty 
who work in higher-education prison programs affiliated with a university need 
to learn from and work with educators inside, who are “acquiring our education 
under severe circumstances, and sharing what we’re learning,” as Michaels puts it.

In the face of the mid-1990s squelching of prison postsecondary programs on 
both sides of the US-Canada border, long-swollen incarceration rates (now growing 
in Canada), and today’s slashed programming budgets, scores of North American 
outside groups affiliated with universities are developing higher-education prison 
programs.2 These typically navigate a complex ethical terrain on several fronts at 
once.

* siMonE WEil davis (email: sidavis@wlu.ca) has been involved since 2005 with prison education, 
working for a number of years with the Inside-Out Prison Exchange Program in the United States. 
Today, as a member of the Walls to Bridges Collective, she co-coordinates a Canadian prison 
education program from Wilfrid Laurier University in Kitchener, Ontario; she also teaches ethics at the 
University of Toronto. BruCE MiChaEls, author of multiple teaching tools for adult learners, helped to 
found, facilitate, and grow a multifaceted, robust, entirely prisoner-run college program at the facility 
in a Midwestern state where he is incarcerated. 
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The central challenges for such programs circulate around the danger of bolstering 
up a penal system that needs more radical transformation than reform. In Forced 
Passages: Imprisoned Radical Intellectuals and the US Prison Regime, Dylan 
Rodriguez (2006, 75–108) draws a useful and very sharp distinction between the 
analyses and praxis of radical prison intellectuals and those of formally accepted 
higher-education prison programs. For Rodriguez, higher-education programs in 
prison, even when course content or (faculty/student) intent are critical and anti-
oppressive, serve ultimately to uphold the prison industrial complex, because they 
support its claims to a rehabilitative mission. Thereby, they make the prison system 
more palatable and thus more viable, when in fact it needs to be dismantled and 
our justice practices need to be entirely reconceived. As Brian D. Maclean argued 
in a 1992 piece in the Journal of Prisoners on Prison, higher-education facilita-
tors from universities on the outside can wind up increasing the scale and scope of 
surveillance and scrutiny of imprisoned people. So too, they can find themselves 
inadvertently eliciting from students the compulsory narratives of redemption and 
gratitude that they know to be a requisite for people moving through the criminal 
justice system, seeking appeals, approaching parole, etc.

In so doing, whether accidentally or intentionally, programs of higher education 
in prison can also promote the myth of education as social mobility for the indi-
vidual striver, if s/he can just grab the proper bootstraps. Based on a construct of 
individual fault and achievement that obscures structural, political, legal, economic, 
racialized, and gendered inequities, this story about the way education works shores 
up and extends the analogous tales we tell about punishment. Meanwhile, those 
who choose to go inside argue that the risk of abetting a violent system is worth 
navigating because of the urgent need for educational justice and for opened lines 
of communication for and with people locked inside.

I see a bottleneck or stasis that has emerged in the debate about higher educa-
tion in prison—a frozen place in the conversation about whether these programs 
help to shore up a flawed system or to instigate meaningful social transformation. 
Both of these positions can be and are argued passionately and convincingly—ul-
timately, each feels partial and needs augmenting.3 Because the bottleneck comes, 
I think, as a direct and natural outcropping of the internal contradictions of both 
the educational and the justice systems, it is actually somewhat productive for the 
debate to simply continue, exposing as it does the very incommensurabilities that 
have the potential to unsettle status quo power relations. But here, I would like to 
suggest that to progress beyond this stuck place, we need to “get over ourselves”: 
Those in academia involved in this debate need to learn from educators inside and 
to support their work in the ways that they request.

Intentional, insistent, and deep collaboration with the men and women engaged 
in this work may make possible a larger shift—beyond the practices and premises 
that can turn education into indoctrination, a fortification of entrenched privileges 
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and oppressions, and part of the regulatory nexus that makes today’s criminal justice 
and educational structures homologous.

* * *

This is an era in which grassroots, breakaway, do-it yourself (DIY) activities are 
proliferating. Such projects seek to launch new ways of organizing community while 
circumventing mainstream channels: urban farming and produce distribution in 
“food desert” communities; neighborhood-based transformative justice and conflict 
resolution practices, often meant as an alternative to calling the police; informal 
reading groups and arts cooperatives; and bartered exchanges that avoid the transfer 
of currency. Vulnerable, aspirational, sometimes delusional, and sometimes inspired, 
some people work to reject capitalism’s protocols and dictates (as supervised by 
the state) by trying to meet more of their life needs and obligations beneath the 
radar or beyond the status quo—not to wait for permission or recognition, but to 
just go do stuff—and on terms they can establish for themselves.

Meanwhile, inside prisons, where resources are starkly diminished and the 
stakes and the dangers of off-the-grid ventures are far higher, people engage and 
have always engaged together informally in many shared teaching and learning 
practices. Especially around reading, writing, and political or artistic expression, 
this work goes on either in defiance of the authorities, beneath their radar, or in 
strained negotiation with them. Such work can establish and sustain very different 
foundations for educational practice than those that are shaped by institutional 
mandates—be they academic or correctional.

Vivian Nixon, executive director of the College and Community Fellowship, 
co-founder of the Education Inside Out Coalition (unrelated to the Inside-Out 
Prison Exchange Program), and former peer educator at Albion State Correctional 
Facility, writes:

We often attribute the role of teaching only to those who have acquired 
knowledge in a certain way—which presents a problem. Many of us have 
not had access to the traditional ways of acquiring knowledge. Further-
more, how knowledge is defined and how one acquires it is a function of 
privilege. This is an issue yet to be adequately addressed by the Academy 
and one that is particularly troublesome in the context of education in 
the prison. There are hundreds, perhaps thousands, of incarcerated and 
formerly incarcerated people who … teach a variety of subjects, they 
teach out of the desire and necessity to share knowledge, they teach adult 
basic education, they teach high school equivalency, they teach life skills, 
survival skills, health education, trades, and job acquisition skills. The 
fact that they are not trained academics and that they are not teaching at 
the college level for college credit by virtue of their circumstances does 
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not make them any less teachers. They have been among those who have 
taught with the most dedication, the most compassion, and the greatest 
results. (Nixon 2014)

More formalized examples of such results abound, from James Kilgore’s courses 
in California to the Women’s Village educational advisory and advocacy work at 
Washington Correctional Center (linked to the Freedom Education Project in Puget 
Sound, WA); by no means are they limited to North American settings. As Moham-
med Daraghmeh reported for the Associated Press, Marwan Barghouti, perhaps the 
most influential Palestinian prisoner currently being held in Israel’s jails, teaches 
master’s level courses in a clandestine but widespread continuation of educational 
work inside—even though Israel withdrew its support for degree-granting programs 
for Palestinian prisoners in 2011. Significantly, those now-cancelled programs were 
originally made available only after a 14-day hunger strike. And an (anonymous) 
woman who served time as a political prisoner in Iran’s Evin Prison in the late 
1970s recently described to me a brief window during her time inside when the 
regime allowed young prisoners to take college admissions tests, and the older, 
typically well-educated political prisoners like herself were allowed to prepare the 
young people to do so.4 She said that when the tests ran, all the highest scores in the 
region were from people incarcerated at Evin, and she recounted that the highest 
score of all was given to one of her students, who was brilliant across many fields.

From Israel’s prisons to Attica in 1971, to New Mexico in 1980, to Georgia 
in 2010, we see education as a key demand in many of the most forceful prisoner 
protests, work stoppages, and hunger strikes, and indeed the significant increase in 
college programming inside North American prisons up until the mid-1990s came 
as a (direct or indirect) result of the Attica uprising.5 So the demands emerged out 
of a radical context, one more aligned with the Black Panther Party’s neighborhood 
schools or the study groups for Chicano youth in Chino than with the “rehabilita-
tion as social control” model that Brian D. MacLean critiques in his 1992 article 
“Postsecondary Education in the Prison: Cognitive and Moral Development or 
Social Control?”.

But Vivian Nixon’s focus in the above quotation is less squarely on those 
instances where imprisoned people militate for, co-administrate, and/or serve as 
instructors and tutors in educational programs inside; she also draws our attention 
to other pivotal ways that teaching and learning happen in prisons and jails, from 
clandestine shared writing and reading, to mutual aid around legal cases, ad hoc 
study groups, and one-on-one support or collaboration as readers, writers, artists, 
as well as political and historical analysts.6 Of course, the people thus engaged 
have varying perspectives on whether or not their work is an act of resistance, and 
on the meaning of education and the reasons for pursuing it.

In some cases, peer-led teaching and learning pursuits and practices in prison 
instantiate a fundamentally radical pedagogic foundation and intent. In her 1992 
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volume, Barred: Women, Writing and Political Detention, Barbara Harlow quotes 
an undated piece by Palestinian prisoner Nizam Aboulhejleh: “‘One person in each 
room gave cultural seminars according to his specialty…. We succeeded in turning 
the prisons of torture and oppression into schools that radiated knowledge and culture 
for the freedom fighter’” (Harlow 1992, 15). Harlow continues, “In Neve Tertza, 
the women’s section of the Ramla prison, the older women, long-term prisoners, 
provided education and instruction, from primary and secondary school levels, 
to the younger detainees” (ibid.). Here, Harlow presumes a continuum between 
informal peer-to-peer educational practices that are explicitly political and those 
that are not. Her assumption is worth underscoring—that teaching and learning 
exchanges between people who share the status of prisoner open up transformative 
possibilities. As cited by Judith Scheffler (2002, 223), this is from the preface to 
an undated chapbook of writing by women at Riker’s Island, Songs from a Free 
Space: Writings by Women in Prison:

This anthology is a crime. A crime of conspiracy, an informed, fully-
consenting adult decision to commit poetry, that … has ripped off some 
room for people to “breathe together” (another definition of “conspiracy”) 
and pulled off a heist of institutional supermind, liberated the space as a 
continuum. This anthology is about possibilities.

What possibilities are there in prison? In “Distinguishing Radical Teaching 
from Merely Having Intense Experiences while Teaching in Prison,” Rob Scott 
suggests that people inside sometimes take from the violent alienations and reloca-
tions of imprisonment the opportunity to deconstruct and reconstruct knowledge 
that is otherwise too “stable” to be examined in the broader society (Scott 2012, 
28). Looking at Native prison newsletters like Arrows to Freedom, Deena Rhyms 
argues that Indigenous people in Canada’s prison system, forcibly dislocated and 
brought together with people from other bands and nations, create possibilities for 
intertribal exchange and consciousness out of the location of prison (Rhyms 2012, 
229–44). Thereby, Rhyms suggests, Native people inside are transmuting Canada’s 
prisons into a location for teaching and learning, for spiritual and political recovery, 
and for the building of a new pan-Indigenous identity that highlights solidarity 
across national lines—a solidarity based on a diasporic “double consciousness,” to 
invoke Lukacs, DuBois, and feminist standpoint theory. Although prison provides 
the site—insists on the site—for these explorations, this collective analysis and 
education is unfolding entirely outside of prison’s (intermittent) programmatic 
gestures toward “rehabilitation.” Together, building coalitions in this shared cru-
cible, Indigenous prisoners are uniquely positioned to recognize and explore “their 
betrayal by liberal capitalism and the state’s political manipulation of indigenous 
people” (ibid., 238).

In an atmosphere in which isolation is fundamental to suppression, that this 
exploration is done collectively is key to its radical impact. Jimmy Santiago Baca’s 
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2001 memoir, A Place to Stand, is beautiful, and/but it seems to construct and cel-
ebrate his own prison literacy acquisition, learning, and emergence as a writer in 
very familiar terms—as a solo enterprise, a triumph of the individual will, assisted 
by generous outside supporters. However, Baca’s book gives us the opportunity, 
briefly, to reflect on “the cons on death row on the other side of the block [who] 
began to send [him] good books” by Rilke, Neruda, Emily Dickinson, and Faulkner 
(Baca 2001, 193). And key to Baca’s education is a fellow prisoner named Chelo, 
who is the first to deepen Baca’s understanding of his Chicano identity by teaching 
him about Aztec history and Mexican/Indian language (ibid., 223). Chelo, whom 
Baca presents with care, had “established a group of Chicanos in Chino [a youth 
facility] to study, educate themselves and stick together for protection and to help 
every young Chicano coming through the gates. He raised money to build small 
satellite educational sites throughout California where prisoners could meet and 
learn” (ibid., 224). Chelo’s story (and the role he played in educating Baca) illustrates 
the collective impacts of educational praxis inside—here his work as an educator 
went from informal to formal, and, for Chelo, that divide was not insurmountable.

* * *

Bruce Michaels has walked a comparable path. Sentenced to life in prison as a 
juvenile, he is incarcerated at a state correctional institution in the Midwest of the 
United States. Bruce is one of a small group of prisoners that has been designing, 
advocating for, and building educational communities inside since around 2006. 
They have seen this work as an engagement against the prison industrial complex. 
Over its history, the group has faced significant retaliation, including retaliatory 
transfers for some, and these roadblocks could always reappear.7

In its early formation, the group decided collaboratively on a two-pronged ap-
proach: Some members would take more overtly radical, critical stances and others 
would work more “diplomatically” to keep the educational program flourishing in 
the face of administrative pushback. Such pushback evidences that administrations 
also see it as a potential threat to the status quo when people in prison galvanize 
other people inside. Michaels’s work includes: a resource manual called College 
in Prison, a grammar book created with imprisoned writers in mind, a pamphlet 
for short-timers who may want to continue their education outside, and an activity 
program that brings new and old students together to collaborate on projects for 
social change. His materials always include information about book- and resource-
sharing between people inside, about how to get access to free or cheap materials, 
and about how to use test-out exams to work toward an associate degree inside. 
Michaels’s current projects look beyond the walls of his facility, including design and 
outreach around correspondence-based educational offerings for people in solitary 
confinement and free national distribution of his resource guides and composition 
handbooks to people studying in prisons and jails:
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Incarcerated students need more than instructions on how to find funding, 
correspondence courses, and distance education degree plans. Students need 
fraternity and inspiration…. [Michaels proposes the formation of a national 
Incarcerated Students Association]. The prisoners can rally around the ISA 
concepts, principles, methods, history, success stories, goals, organization 
and culture. The ISA will be supported by prisoners because it will offer a 
truly organized and effective solution to the disenfranchisement that has 
plagued the prisoner population for so long. Through the ISA, prisoners 
might find their voices again and offer society something worth listening 
to. These people can change, and when they do, they become among the 
most committed activists—because the cause is personal for them. Their 
life has been affected by discrimination, by repression, by the imposition 
of unfair political policies. My work helps to open the minds of prisoners, 
preparing them to resist the attacks being waged against them and other 
vulnerable groups in prison and society.

Bruce writes about the program he co-facilitates, their autonomy, and their 
isolation:

We are all prisoners, Simone. We have an entirely, 100 percent, pris-
oner-established, directed, and maintained college program. No one 
from our board will be attending a conference this year, but we want 
to network with professionals in the field—despite our social status. 
We are working with no budget, yet we are facilitating college prep classes 
in seven subjects for an estimated 150 prisoners this year, and several of 
them are going to go on to enroll in college courses afterward. Our program 
attracts students off the yard by offering college prep classes. Then, after 
the students develop skills and a feeling of belonging, we teach them how 
to transition out of college prep and into college. Right now we have a 
couple dozen students taking college courses from Adams State University, 
the University of Idaho, and Louisiana State University. We are writing 
books, booklets, pamphlets, legislation, course curricula, organization 
bylaws, policies, and a host of other technical material. And we have been 
operating like this, to a greater or lesser degree, since 2006. But, to be clear, 
we are tired of being alone. We never wanted to do everything ourselves; 
we asked for help many, many times. Maybe it was better that we never 
found people to show us what to do; if we had, maybe we would never 
have applied ourselves as much as we have. Whatever the case, we want 
to talk to other prison educators, read their literature, and grow together.

In and of itself, the content of this work is only sometimes engaged with ex-
plicitly radical critique. Perhaps the group’s extended wrangles with administrators 
are more a reflection of the institutional alarm bells set off by their process. Mi-
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chaels describes this work as based on premises distinctly counter to the founding 
logic behind much carceral and academic practice. First, in keeping with the DIY 
principle of forming freestanding, independent structures for getting things done, 
Bruce writes:

Most of our attempts at advancing education in here are formal by our 
standards, but they may be informal by yours.… The college prep classes are 
currently functioning with administrative approval, but that hasn’t always 
been the case. Initially, we simply ran study groups. The groups became 
more involved (i.e., more detailed and organized curriculum, more request 
for seats by other prisoners), and formal proposals to conduct college prep 
classes followed. Because we conduct the classes in the general library 
during regular library hours, no additional supervision is necessary. The 
administration has no reason to deny us. The library is noisy, but other 
than that we benefit the prisoner population.… I have seen the program 
evolve; it’s been rejected time-and-time again along the way, and has 
needlessly suffered as the administration learned to tolerate us.… [The 
program] works well here because we view it as ours. No one is giving us 
what we have. We are acquiring our education under severe circumstances, 
and we are sharing what we are learning with the next class of students 
because we are learning to value education.

A self-fashioned and self-governing educational program means that people 
engaged in academic pursuits are not required to shape those goals or pursuits 
around correctional definitions of rehabilitation. And they are perhaps less likely to 
expand the field of correctional scrutiny than are programs led by university-based 
educators from outside institutions. The latter can wind up inadvertently increas-
ing the scale and scope of surveillance of imprisoned people, whose actions and 
(assumed) attitudes are already tracked by staff and camera, and whose ideas and 
intellectual output are then formally evaluated by faculty being hosted by the site.

A second premise Bruce articulates is to challenge the hierarchical logic that 
so profoundly shapes postsecondary practice that it remains a persistent blind spot 
for many in the academy. If a teacher reads a new student in prison as the “before” 
picture in a “before & after” salute to postsecondary study, then that person’s entire, 
multifaceted value system will be read only as a lack or a liability. As Michaels 
argues, “The outside educator [can] fail to investigate why their students see life 
as they do.” Blind to their own perpetuation of the notion of educational capital, 
of individual worth predicated on formal academic achievement, the outside edu-
cators, “proceeding on assumptions, push their beliefs, views, perspective on the 
student.” Michaels writes, “Incarcerated students’ values change as they become 
more educated.” And here many academic listeners could predictably begin to 
preen with satisfaction (“Ah yes, their minds are being opened!”), but Michaels is 
making a very different point:
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Incarcerated students’ values change as they become more educated. 
Sometimes they become arrogant and self-righteous because they think 
they are smart; a similar thing occurs among rich people who view poor 
thieves with disdain.… The biggest thing I think outside educators miss 
when teaching prisoners is the commonality we all share, teachers and 
students alike: we all want to function with purpose. Teachers often receive 
a thrill when standing in front of a class. The teacher gets unparalleled at-
tention, satisfaction with helping others, recognition as the superior of the 
group, and authority over the students. What do the students get? Outside 
educators often fail to apply enough weight to this dynamic. Incarcerated 
students—usually new students—are often sensitive to this disparity. The 
educator who uses more non-traditional teaching techniques, coupled 
with personal interactions that lead to quality relationships based in trust 
and integrity, usually do better than traditional educators. I open most of 
my classes with a mission or project for the class. They immediately find 
their purpose from the first day. Learning becomes something they do to 
achieve their purpose, and as a result, learning becomes tolerable—if not 
exciting and fulfilling.

Many who wind up in Canadian and US prisons have no particular reason to 
feel well served by the formal educational system outside. In The Classroom and 
the Cell, Mumia Abu-Jamal and Marc Lamont Hill talk about schooling and incar-
ceration in the United States, discussing what Erica Meiners and Mariame Kaba 
call the school-to-prison nexus, the cluster of institutional forces that criminalize 
youth from economically oppressed, racialized communities (Kaba and Meiners 
2014). Hill remarks that it is common for racialized people in North America to 
make “a critical distinction between education and schooling,” and that many other 
spaces—from community bookstores and Freedom Schools to prisons—become 
the sites for learning. Abu-Jamal invokes Mark Twain, who remarked, “I never 
let my schooling interfere with my education!” (Abu-Jamal and Hill 2012, 114). 
Although they speak with respect about informal learning in alternate spaces like 
Freedom Schools, each speaker is careful to return to the necessity of a public 
educational system that works. That said, their critique of a school system where 
the teacher can call kids in from recess with the prison guard’s cry, “Yaaarrrd up! 
Yaaarrd up!” is one useful counter to the invocation of formal education as a magic 
bullet (ibid., 116).

Celebrations of alternative approaches to collective learning notwithstanding, 
there are competing goals here and lives to be lived. External utilities—diplomas, 
university credits for courses passed, institutional acknowledgements for achieve-
ment, and pay for the labor of teaching and administering programs—are not just 
formal trappings to distract us from hegemony, but essential life resources that 
people fight for, deserve, and require.
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Indeed, another ethical issue for the current spate of higher education in prison 
programs is that of uncompensated or undercompensated labor—a lot of informal 
labor gets performed for free by people inside who seek to strengthen the higher-
education program’s presence. Shouldn’t the work of educating be rewarded, and 
in currency that can help one move his/her life forward? But, on the other hand, 
what of value is lost when teaching and learning experiences in prison get folded 
into correctional “programming”? And finally, how to balance the very real and 
present danger of exploitation against the significant merit that informal labor, work 
of the heart, is likely far freer from surveillance and constraint than institutionally 
funneled work?

My fellow Walls to Bridges Collective member, Tiina Eldridge, spoke briefly 
with me “on record” about the theme of this article.8 She reminded me of a con-
versation one night at a Walls to Bridges meeting. An incarcerated member pointed 
out that we had been doing a lot of work and yet she had very few certificates of 
completion to mark this labor in her parole file. Recording achievement in this form, 
this member stated, could improve her circumstances while appropriately serving 
as a kind of compensation for the work performed. Tiina and a third incarcerated 
member responded that they were doing the Walls to Bridges work and gaining 
from it precisely because they were the ones defining its purpose, because it was 
not “utile” within the carcerally mandated context, not a token to be defined as 
rehabilitation by the administration. As Tiina recounts the incident, she emphasizes 
that the other collective member’s point was important, despite their different 
stances, and that differing circumstances play a role in one’s approach. Seeking to 
accumulate usable records of institutionally recognized success is a highly reason-
able response to the circumstances of prison, Eldridge agrees, but she contends 
that, for her at that time, it felt significantly more meaningful to assert her freedom 
to define the purpose of her work with the collective and to reject the notion that 
the prison system was successfully “rehabilitating” her.

Although Michaels does not eschew correctional recognitions, in key ways he 
echoes Tiina’s valuation. I asked him whether, in its present form, his college prep 
program counted as waged work at the prison. He responded:

Nope. We do it because it gives us great satisfaction to stick it to the man 
[laughing]. No, we do not get paid, but we do derive some satisfaction 
from doing something productive, repairing our lives, and exercising our 
will to choose the people we will be—rather than accepting the labels we 
perhaps once embraced. There is a certain freedom in being the loser in 
life. I think we incarcerated students are finding new ways to win. I like 
that, and I think my peers like it, too. We don’t need money to motivate us 
to invest in one another if we see ourselves in every other student. [I feel] 
connected with others in ways that previously seemed inconceivable to me.

* * *
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This essay wraps in manifesto mode, though my central takeaway is a call to listen. 
Those of us who are not in the system but who seek justice for people in prison 
can learn from, and listen hard to, those who are creating educational opportunities 
while living with the experiences of criminalization and confinement. We can learn 
to critically examine our own disavowed engagements with hierarchic structures 
and the neoliberal work of self-management. We can embrace the radical potential 
of self-structured, non-institutionalized learning opportunities for self-definition and 
new community definition—“sticking it to the man,” perhaps, by turning our backs 
on him, while we just go ahead and do things. And we can seek balance, trying 
to keep that principle alive while nonetheless providing the external utilities—the 
credits, recognition, and compensation—that criminalized students and teachers 
need to get stuff moving and to minimize exploitation. But outsiders greatly curb 
this work’s radical impact when they do not engage with (or sometimes even see) 
the educators already working inside.

The term “peer-to-peer” education calls out for reflection. Who is and is not a 
“peer,” and why? Groups like the Walls to Bridges Collective, or Transformative 
Education Behind Bars at the University of Washington, or SALT (Schools for 
Alternative Learning and Transformation) and TRIO (Transformation and Recon-
ciliation from the Inside Out) in Nashville, Tennessee, offer faculty from outside 
and educators in prison the chance to team-teach, to build curricula collectively, 
to bring advocacy and academic inquiry into concert, and to strengthen prisoner-
led projects (Harkins 2012; Moving Beyond the Walls 2012). Coordination and 
collaboration between people who do and do not have lived experience of crimi-
nalization should be intentional, sustained, and far-reaching enough that we are 
all working and living as peers—not to minimize the differences, but to honor or 
address them rigorously, and together.

NOTES

1. Correspondence, mostly written and occasionally by phone, began in April 2013 and continues.
2. A small, but perhaps representative, handful include the Education Justice Project out of the 

University of Illinois at Urbana-Champaign, the Prison University Project at San Quentin, the Prison 
Education Program at Cornell University, the consortium of programs that have emerged out of the 
Bard Prison Initiative, over 100 programs linked to the Inside-Out Prison Exchange Program, and in 
Canada, the Walls to Bridges network.

3. I have mentioned Dylan Rodriguez already; see M. Kay Harris (2013) for a powerful explora-
tion of the value of dialogue-based prison education.

4. Conversation, May 15, 2014, Toronto.
5. At Attica, revamped educational programming was one of the 17 practical proposals brought 

to the table; at the Penitentiary of New Mexico, it was one of 11 demands leveled in 1980; and educa-
tion was also central to the protest strike across Georgia prisons in 2010 (Black Agenda Report 2010; 
Gallagher 1999; Rethinking Schools 2014).
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6. In Prison Memoirs of an Anarchist (1912), Alexander Berkman lovingly portrays instances of 
these, especially in the form of the Zuchthausblüthen, or Prison Blossoms, a surreptitious, collaborative 
newsletter formed and disseminated through the passing of “kites” (Berkman 1912, 176–85).

7. Crucially, just as this article goes to print, such constriction has indeed again taken place. At 
present the program, which was serving 100 to 150 imprisoned students per year, has been faced with 
a set of severe new roadblocks. Those involved in its facilitation are continuing some components as 
possible, while designing new ways to support their commitment to higher-education access for people 
in prison, both at their own facility and beyond.

8. Conversation, April 7, 2014, Toronto.
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From Bench to Dock: Putting Judges on Trial

Leonidas K. Cheliotis*

hiStoRian and civil RiGhtS activiSt howaRd zinn (1994) haS famouSly aRGued 
that “you can’t be neutral on a moving train.” When events are moving 
in perilous directions, to avoid taking sides in the name of neutrality is 

tantamount to resignation. American criminal justice has long been on a treacher-
ous route, if it has not already “run off the rails” and “collapsed” (Stuntz 2011, 
5). This is perhaps most evident in the emergence of what has come to be called 
“mass incarceration,” that is, the excessive overuse of imprisonment and the rapid 
spread of serious human rights violations inside the country’s prisons over the last 
four decades or so.

Jonathan Simon, one the foremost penologists worldwide, has been anything 
but neutral in his reaction. Mass Incarceration on Trial is part of a long series 
of high-profile publications through which Simon has sought to help reverse the 
course of the US penal system, not only exposing its grave injustices and deeply 
harmful consequences thus far, but also proposing concrete ways to radically alter 
it in the immediate or near future. Elegantly written and passionately argued, Mass 
Incarceration on Trial grapples with mass incarceration through a painstaking 
examination of a series of court challenges to prison conditions in California, 
culminating in the Supreme Court’s landmark 2011 decision in Brown v. Plata 
to declare conditions in California prisons unconstitutional and impose a popula-
tion cap on the state prison system. As well as demonstrating how the judiciary 
can function as a motor of fundamental penal reform from within the American 
criminal justice system itself, the book distills the lessons that can be learned 
for penal reform activism more broadly, thereby inspiring hope that large-scale 
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Department of Social Policy, London School of Economics and Political Science, and member of 
the Editorial Advisory Board of Social Justice. His research focuses on the sociology of punishment, 
international comparative penology, theoretical criminology, and transitional justice in post-
authoritarian contexts. In 2013, he was awarded the Critical Criminologist of the Year Award by 
the American Society of Criminology, Division on Critical Criminology. The author is grateful to 
Alessandro De Giorgi and Stefania De Petris for the invitation to participate in this symposium, as well 
as for their patience and encouraging comments on the essay. He is also grateful to Tim Newburn and 
Sappho Xenakis for their feedback on an earlier version.
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progressive change is truly possible. In what follows, I elaborate on some of the 
book’s major strengths, while also raising two interrelated issues: first, the degree 
to which reliance on the concept of dignity as a guiding principle of constitutional 
law can promote grassroots change in penal matters; and second, the conditions 
under which American judges may be more likely to put their decision-making 
powers at the service of such change.

Mass Incarceration on Trial suggests that an essential but heretofore underused 
tool for furthering fundamentally progressive penal reform in the United States 
today is invocation of the notion of dignity; a notion that has in recent years be-
come increasingly influential as a constitutional value within the US legal system 
as a whole, and one that largely formed the basis of the majority opinion in Brown 
v. Plata. According to Simon, a powerful lesson we can—indeed, should—learn 
from the US experiment with mass incarceration is that “human dignity and public 
safety go together; one cannot flourish without the other” (Simon 2014, 9). Simon’s 
argument is that protecting human dignity, whether in the sense of diverting law-
breakers away from prison or eliminating cruel, unusual, and inhumane punishment 
for those put behind bars, has two distinct but interrelated advantages. It is the key 
not only to protecting lawbreakers’ own safety (e.g., by eschewing their exposure 
to deeply unhealthy custodial conditions), but also to preempting or arresting the 
criminogenic effects of imprisonment that put public safety at risk. To the extent 
that progressive criminal justice reforms enacted in the 1960s through judicial deci-
sions based on the notion of dignity—e.g., enhanced rights for criminal defendants 
under the Fifth Amendment and the protection of prisoners’ rights under the Eighth 
Amendment—proved short-lived because they appeared to underplay or otherwise 
ignore crime control concerns, the challenge today is to highlight and establish 
confidence in the consequential utility of human dignity as a means to public safety.

Simon recognizes that prison reform litigation based on dignity cannot alone 
correct the social injustices underlying and reproduced through mass incarceration. 
But he also persuasively argues that this awareness must inform, not discourage, 
any effort to claim human rights for the victims of mass incarceration. Even though 
litigation cannot be an effective vehicle for promoting substantive policy change 
unless other political and social forces are also poised to move in this direction, 
Simon remains firmly committed to a measured optimism about the power of 
litigation “to open small but potentially critical ruptures in the naturalness of legal 
order and social hierarchy” (Simon 1992, 940; see also Feeley and Rubin 1998).

The very concept of human dignity is open to various uses, however, not least 
because it eludes precise definition. To this extent, the combination of human dig-
nity and public safety can assume different forms than the one envisaged in Mass 
Incarceration on Trial. Indeed, the right to dignity is not necessarily antithetical 
to, and may come to serve, institutional and other forms of violence committed 
in the name of the right to public safety. A good example of this can be found 
in Justice Antonin Scalia’s concurring opinion in McDonald v. City of Chicago 



Mass Incarceration on Trial 161

(2010), a landmark case in which the US Supreme Court struck down a gun ban 
and extended the right to “keep and bear arms” to 50 states.

For Scalia, a staunch “gun rights” advocate who has gone so far as to suggest 
that Americans may have a constitutional right to own and carry shoulder-mounted 
antiaircraft missiles, the right to keep and bear arms amounts not only to a matter 
of safety in the sense of enhancing self-defence against criminal threats, but also 
at least in part to a matter of dignity. Scalia, in other words, appears to offer a re-
versal of the logic espoused by Simon. While conceptualizing dignity merely by 
reference to “law-abiding members of the community,” Scalia renders their dignity 
as an end-goal and their safety as a means of achieving it (never mind ample solid 
evidence from the United States and elsewhere that higher gun ownership rates 
result in higher rates of deaths from firearms). Unsurprisingly, Scalia dissented in 
Brown v. Plata, noting the prospect of releasing 46,000 prisoners under court or-
der was “outrageous” insofar as public safety would be jeopardized (Simon 2014, 
152). Although the Brown majority took steps to protect prisoners’ dignity while 
concurrently affirming that imprisonment is not a necessary or sufficient condition 
of public safety, this surely is not a guarantee that Scalia’s formula of dignity and 
safety will not prevail in future cases.

The point here is not just that the elasticity of the concept of dignity implies 
it can be interpreted and applied in multiple and contradictory ways, including in 
ways that stand in contrast with progressive aspirations. As Rosen (2015) observes, 
the deeper problem with placing one’s hopes for progressive policy change in the 
judicial invocation of dignity as a guiding principle of constitutional law lies in 
“empowering judges to decide whose dignity trumps when the interests of citizens 
with very different conceptions of dignity clash.” Other things being equal, it is 
questionable whether using the language of dignity will provoke judges who have 
long contributed so decisively to the rise of mass incarceration with their punitive 
decision-making under the banner of public safety to abandon their modus operandi 
and start to pursue decarceration to protect lawbreakers’ dignitary rights.1 Even 
if dignity continues to play a role in prison reform litigation from now on, this 
may be in the form of public dignity as entangled with public safety—a version of 
dignity that fails to extend to lawbreakers and is practically defined in opposition 
to their basic human rights.

One can, of course, trace examples of conservative punitive judges who 
transformed themselves into liberal advocates of the rights of prisoners and other 
disadvantaged groups in society. Such change, however, is uncommon and tends 
to stem from highly idiosyncratic factors, which implies it may not be relied upon 
as a means of galvanizing or otherwise supporting grassroots institutional reforms. 
However, by delving into trajectories of personal transformation one can perhaps 
discover important clues as to how to trigger large-scale liberalizing effects on es-
tablished patterns of judicial decision-making through cultivating cultural changes 
within and across the judiciary as a whole.
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In this vein, the metamorphosis of Earl Warren, one of the most influential US 
Supreme Court justices, might be instructive. Most people associate Warren with 
his tenure as chief justice between 1953 and 1969, when he played a crucial role 
in the expansion of civil rights and personal liberties in the United States. Not ev-
eryone considers Warren and his court to have been “radically activist” in terms of 
aspirations, or, in any case, to have succeeded in promoting far-reaching changes 
in policy and practice (see, e.g., Rosenberg 1991; Scheiber 2006; Stuntz 2011). 
Warren nevertheless reached progressive rulings in a range of landmark cases, from 
Brown v. Board of Education (which ordered school desegregation), to Gideon v. 
Wainwright (which secured provision of counsel to indigent criminal defendants), 
to Mapp v. Ohio (which made available the exclusionary remedy for police abuse 
of Fourth Amendment rights), to Miranda v. Arizona (which sought to protect the 
constitutional rights of suspects in custody), to name but a few.

What usually goes unnoticed is Warren’s prior service as attorney general of 
California during World War II, when he gave his approval for what Simon (2014, 
171) describes as a profound aberration from democracy: that is, the evacuation 
and indefinite internment of tens of thousands of innocent Japanese Americans. 
The important point here is that Warren’s liberalism as chief justice is said to have 
been at least in part the outcome of feeling personally guilty for his illiberalism 
as California’s attorney general (see, e.g., Reeves 2015). If so, could it be that the 
key to liberalizing judicial practice today is to attach shame to excessively punitive 
decision-making patterns, thereby also instilling guilt into judges whose decisions 
have actively contributed to the rise of mass incarceration? Mass Incarceration 
on Trial does not make direct reference to Warren, except to note that the majority 
opinion he wrote in Trop v. Dulles, a lesser known but still important case where a 
specific noncapital sentence was found to be unconstitutional, broke new ground 
by introducing the language of dignity into Supreme Court litigation for the first 
time.  Warren’s trajectory still lends support to Simon’s suggestion that penal reform 
in the United States today “must begin with remorse for a record of human rights 
violations that went on for decades” (ibid., 168).

Simon’s primary concern here is not with the judiciary, but rather with “those 
officials who led us into mass incarceration, those who planned and operated pris-
ons they knew would deny prisoners basic human rights such as healthcare” (ibid., 
169). In Mass Incarceration on Trial, judges mostly sit on the bench, rather than in 
the dock, their role extending to castigating state authorities for their enthusiastic 
endorsement of excessively punitive policies, thereby hopefully helping to form 
and spread a new, humanitarian “common sense” about prisons, prisoners, and 
crime prevention. Indeed, Simon explicitly credits the majority in Brown v. Plata 
with having already achieved the “judicial shaming” of California’s prolonged 
tolerance of inhumane prison conditions (ibid., 155). But just as courts can—and 
do—contribute to shaping broader discourses, broader discourses can be applied 
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to assess and influence courts themselves. More to the point, unless one presumes 
that the judiciary bears no responsibility for the rise of mass incarceration or that 
it has somehow undergone liberalization already, there is no reason why judges 
should be exempted from the shaming they impose on others. Was it not judges 
who sent hundreds of thousands of people to prisons they knew would deny basic 
human rights to prisoners?

Mass Incarceration on Trial argues that the judiciary has been increasingly 
affected by a “humanitarian anxiety” regarding the effects of mass incarceration—
namely, “revulsion at current practices and a motivation to reform them in the name 
of decency” (ibid., 150). Crucially, humanitarian anxiety is said to have been trig-
gered among judges through their exposure to photographic images of prisoners’ 
suffering, including the images Justice Kennedy appended to his majority opinion 
in Brown v. Plata (which also apparently brought Justice Kennedy himself into the 
majority, contrary to his past record as an active supporter of harsh imprisonment). 
The underlying premise here is that knowledge of the suffering of others carries 
an intrinsic resolutory potential, since it is bound to animate the universal human 
capacity for empathy and a sense of moral obligation to intervene remedially. It 
is implied that if judges previously failed to take action against mass incarcera-
tion and its effects, it is because the suffering of prisoners remained beneath their 
notice (ibid., 150).

Prison conditions and prisoners’ suffering, however, have not been inconspicu-
ous. If anything—and this, admittedly, is a point I have missed in my own previous 
work—the mass media in the United States have long afforded a significant degree 
of visual access inside the country’s prisons (e.g., not least through television 
documentary series such as A&E’s Investigative Reports and History Channel’s 
Big House), directly or indirectly positioning spectators as witnesses to prisoners’ 
pain. It may be true that not all media representations of prisons and their prison-
ers aim or manage to confront spectators with responsibility to act on prisoners’ 
misfortune; conservative cues, for example, may legitimate harsh prison conditions 
in the sense of just retribution or public protection against dangerous offenders, 
real or constructed (see Brown 2009). Yet the reason behind inaction against mass 
incarceration cannot be purely ignorance about its nature and consequences. As 
members of society, US judges have been just as likely as the rest of the nation to 
be exposed to mass-mediated images of prisoners’ plight, and thereby to have at 
least an idea of what goes on behind prison walls in the country, not to mention 
that the judiciary has also had additional access to damning information about cus-
todial conditions through ever-increasing flows of prison reform litigation, already 
amounting to 20 percent of the entire federal court docket by 1995 (see Guetzkow 
and Schoon 2015; Schlanger 2003). If, as Simon (2014, 150) argues, judges “are 
probably the most important audience [prisoners’ suffering] could reach,” insofar 
as “they are the institution most accessible to the excluded and the outcast,” then 
the question of their reaction becomes all the more significant.
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Were one to address judicial behavior solely in terms of “reaction,” however, 
one would miss what is arguably the most important point. At stake for other audi-
ences is long-standing tolerance and even consensual support for the more or less 
visible suffering of prisoners. The issue in the case of judges is not so much their 
passivity or their reluctant and inadequate responses toward the known harmful 
consequences of mass incarceration, as it is their excessive use of custodial sentences 
as a form of knowing active imposition of harm on lawbreakers in the first instance. 
Once due recognition is paid to the fact that the role of judges in the rise of mass 
incarceration has been first and foremost proactive, if also encouraged by various 
other groups (e.g., political elites, citizen constituencies, and trade unions), then it 
is all the more clear that judicial behavior needs to be examined by reference to the 
ways in which judges justify their actions (and inactions) to themselves. The most 
likely candidate here is a belief in long custodial punishment under harsh conditions 
as a means of avenging crime and incapacitating purportedly incorrigible criminal 
populations that would otherwise undermine public safety.2

This brings us to a further point. In and of itself, knowledge of the suffering of 
prisoners is an important but insufficient condition for the emergence of “humanitar-
ian anxiety,” be it among judges or anyone else. Although the empathic emotions 
that are necessary to induce a sense of responsibility for remedial action cannot 
be animated when the pain of others remains in obscurity, there is no guarantee 
that empathy will actually be called forth as soon as the pain of others comes to 
the surface. Humans do have a natural capacity for empathy, but the expression 
of empathy is a matter of culture and the politics that shape it. To put the point 
differently: whether empathy is the response to suffering others depends largely 
on the culture that defines the meaning that others and their condition have for us.

According to research on responses to violence, a crucial precondition of em-
pathy is that sufferers are deemed worthy of empathic reaction, and that failure 
to react empathically to their predicament is considered discordant with dominant 
moral principles. Conversely, if sufferers carry individual or collective labels that 
dress their plight in the clothes of deservedness and necessity, empathy toward 
them is unlikely to emerge; here exhibiting empathy may in fact be prohibited 
by the moral strictures of the day. Stereotypes that justify the imposition of pain 
on others and prevent empathic intervention to remedy their misfortune may be 
durable even against direct, physical visibility of the misfortune at issue, regard-
less of whether or how one may be related to victims (e.g., through kith or kin; see 
Cheliotis 2010). To borrow from Norwegian philosopher Arne Johan Vetlesen’s 
writings on the Holocaust, mass incarceration and the role of judges in its rise and 
persistence must be understood as a situation “where the victim is not lost from 
view, but instead remains a focus—a focus whose significance is nothing else than 
that of lending the evil to take place its quality as something legitimate (required, 
necessary) to do” (Vetlesen 2005, 27).

This essentially supports Simon’s call for anchoring penal reform in the United 
States today to remorse for the long record of human rights violations in the 
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country’s prisons. It also affirms Simon’s insistence that a new discourse about 
prisoners, prisons, and crime prevention also needs to develop and spread across 
the United States: a discourse where prisoners are fully included in the category of 
human personhood and are no longer labeled as homogeneously and irredeemably 
dangerous; a discourse where recognition is paid to the dual need for reducing the 
use of imprisonment and humanizing custodial conditions; a discourse, finally, that 
calls for the decriminalization of innocuous behaviors and shifts the focus of crime 
prevention toward regulation of the routine activities and situations in which crimes 
tend to occur. Indeed, much of what Simon includes in this alternative discourse 
is a requisite for generating the sense of remorse he deems necessary. Once, for 
example, the label of generic and invariable dangerousness is successfully detached 
from prisoners, and once it is firmly established that many offenders suffer cruel, 
inhuman, and degrading treatment in prisons for crimes that could have been dealt 
with less painfully, less expensively, and more effectively through community-based 
schemes, then support for mass incarceration can turn into an object of shame.

But if, as I have argued above, it is important that the judiciary not be exempt 
from such shaming, then judges may be an uncertain source for the new common 
sense that shaming, theirs or that of others, requires. Penological scholarship can 
step in and provide essential input to the production of the humanitarian discourse 
Simon envisages. True, penology has not been entirely immune to responsibility 
for the “old common sense” that encouraged undue fear of criminal victimization, 
invented classes of criminally prone people, and called for their punitive incapaci-
tation. Yet, by virtue of its empirical and normative expertise, together with its 
strong critical caucus, penology is well placed for the task at hand. Indeed, Mass 
Incarceration on Trial abundantly attests to this.

Beyond offering a clear and comprehensive evidence-based picture of the brutal 
nature of US prisons, the book explains in meticulous detail why its findings should 
be cause for grave moral concern, over and above issues of unconstitutionality. 
That the reader is exposed to the grim realities of US imprisonment and to powerful 
arguments about the various ways in which the realities in question are morally 
reprehensible is important in terms of of promoting change. Considered alone, cruel 
conditions of imprisonment cannot generate emotional disquiet and soul-searching, 
let alone support for substantive reform, among people whose beliefs remain 
unchallenged that such conditions are justifiable. Conversely, unless grounded in 
thorough accounts of life inside prisons, moral critiques of imprisonment are bound 
to be denied as irrelevant and sensationalist, especially among prison enthusiasts. 
But Mass Incarceration on Trial does not stop there. It adds further impetus to the 
case for grassroots penal reform, and decarceration in particular, recognizing and 
responding with convincing empirical evidence to “realist” criminological concerns 
about how to deal with the realities of crime, including recidivism—issues that 
critical criminologists are not always comfortable to acknowledge and debate.
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Although it is a cliché to say about books one deems important for human 
welfare that they should be read by everyone, Mass Incarceration on Trial fully 
deserves this accolade. It is perhaps most imperative, however, that the book be 
read by American judges, so as to encourage urgent change among this strategi-
cally positioned body of professionals. If anything—and this is another significant 
contribution of Mass Incarceration on Trial—Simon’s focus on Brown v. Plata 
and other recent landmark court decisions about prison conditions in the United 
States illustrates that a different, progressive course is truly possible in judicial 
practice. At the same time, the book’s readership should ideally extend beyond US 
borders, not least because the US example of excessive punitiveness has inspired 
or otherwise contributed to similar developments in many other parts of the world.

NOTES

1. The escalation of strict sentencing guidelines and mandatory minimum sentencing laws from 
the 1980s onward is often said to lie behind the rise of mass incarceration in the United States by having 
stifled the discretion of judges and forced them into making ever-greater use of long custodial sentences 
(see, e.g., Murakawa 2014, 115–19). The rise of mass incarceration, however, was already underway 
when sentencing guidelines and mandatory minimums began to proliferate. At least as concerns the 
consequences specifically of sentencing guidelines for judicial practice, moreover, it has been argued 
that while judges could have exercised a significant degree of discretion and even given rise to a “com-
mon law of sentencing,” in good part because guidelines have often been incomplete and vague, they 
have instead proceeded to enforce guidelines with a rigor that was not at all required formally (Gertner 
2007; see also Ulmer 2005). Although judicial discretion has formally increased since 2005, when the 
Supreme Court declared in Booker v. United States that federal sentencing guidelines are merely of 
an advisory nature, prison rates over the same period have only declined modestly in most states, and 
have continued rising unabated in several others (The Sentencing Project 2015). Indeed, most federal 
judges still support, and practically adhere to, federal sentencing guidelines (Osler and Bennett 2014; 
Rakoff 2015).

2. Although this may be the discourse commonly communicated by conservative media and 
widely shared by political elites, state officials, prison administrators, and large segments of the public, 
judicial attitudes and practices are not necessarily deferential to external pressures.
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Knowing about the Atrocities of Mass Incarceration

Benjamin Fleury-Steiner*

The problem is not to explain how anyone “denies,” but how 
anyone’s attention is ever held.
—Stanley Cohen, States of Denial (2001, 13).

Jonathan Simon’S MAss IMprIsonMent on trIAl: A reMArkAble Court DeCIsIon 
and the Future of Prisons in America is an important piece of scholarship. 
Simon presents an eminently readable and engaging book-length treatment 

of the US Supreme Court’s landmark decision in Brown v. Plata (2009). Make 
no mistake, this is a truly landmark decision: it is the first time the highest court 
in the United States held an entire state’s prison system in violation of the Eighth 
Amendment prohibition against cruel and unusual punishment and ordered the 
release of more prisoners than any court ever has before. Mass Imprisonment on 
Trial takes the reader on a journey that transcends court decisions alone. Simon 
brings to life the cultural and legal conditions that produced what he thoughtfully 
calls “total incapacitation”:

If mass incarceration describes a prison system grown to many times its 
normal scale, total incapacitation describes the rationale—often spelled 
out in slogans like “Use a gun and you’re done” or “Three strikes and 
you’re out”—that allows a criminal justice system to produce and sustain 
that condition. (Simon 2014, 18)

The book is an unflinching exploration of how total incapacitation has become 
the new common sense in California and mass incarceration the state’s thoroughly 
inhumane endgame. Simon’s attention to the dominant narratives of threatening 
black revolutionaries of the 1970s, to obsessive media and elite attention to serial 
murder and drug panics throughout the latter part of the twentieth century, illuminates 
how a human rights catastrophe behind bars was inevitable. By warehousing so 
many of its already impoverished and racially aggrieved citizens, political and legal 
elites in California and in Washington, DC, set in motion a system that propagated 
the denial of basic human rights to prisoners—namely, the right to basic health 
care for dangerously chronic illnesses. As Simon convincingly shows, even as the 
denial of health care resulted in wide-scale torture and preventable deaths behind 

* BEnJaMin flEury-stEinEr (email: bfs@udel.edu) is associate professor of sociology and criminal 
justice at the University of Delaware. For more than a decade, he has taught graduate and undergraduate 
courses on inequality, mass imprisonment, and the death penalty. Fleury-Steiner’s recent books 
include Jurors’ Stories of Death: How America’s Death Penalty Invests in Inequality (2004), Dying 
Inside: The HIV/AIDS Ward at Limestone Prison (2008), and The Pains of Imprisonment (2013, with 
Jamie Longazel).
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bars, the unstoppable and devastating path of total incapacitation was already 
inescapably in motion.

Yet Justice Kennedy, who long sided with the majority in sanctioning mass 
incarceration policies, could no longer acquiesce to the needless horrors of mass 
incarceration in California. Indeed, Simon makes a persuasive case that the Brown 
decision was something far more than an “unusual” case:

If California’s decades-long period of chronic hyper-crowding were the 
exception in America, if the illness burden on its prisoners were unusual, 
Brown might be seen as a remarkable but unique judicial intervention—the 
Bush v. Gore of prison jurisprudence. But Brown was not an exception. 
Overcrowding is the rule in American prisons, and at least a quarter of 
state prisoners suffer one or more chronic illnesses. Prisoners in most 
states are subject to the overcrowding and torture that the Court found 
unconstitutional in Brown v. Plata. (Ibid., 134)

My reading of Simon’s book is therefore a national story of mass incarceration 
at its tipping point. Justice Kennedy appears to have hit his own cruelty ceiling 
in Brown, just as he did when outlawing executions of the mentally disabled and 
juveniles. For Kennedy, at some point the assessment of what constitutes “cruel 
punishment” must engage with basic questions of human dignity—a principle codi-
fied in international law that he is not afraid to cite in his majority opinions, but 
is not yet enshrined in the US Constitution, nor officially embraced by its largely 
retrograde political establishment. Simon’s call for implementing into law the 
fundamental protection of basic human dignity provided by the UN Declaration 
of Human Rights is not novel in other legal contexts in the United States (e.g., 
Davis 2008), but it is unique to most studies of punishment and mass incarceration.

Mass Incarceration on Trial is a demonstration of a brilliant public intel-
lectual at work. Simon brings to life Brown’s enormous archive of atrocities. By 
highlighting the remarkable photographs of California’s “birdcage” approach to 
torturing mentally ill prisoners and images of grossly overcrowded conditions on 
the inside, the book confronts the sensibilities of a wide reading audience. Seeing 
the pictures in the context of total incapacitation evokes a shock to the senses that 
informed lay readers are unlikely to confront elsewhere—indeed, many, if not most, 
folks outside legal and prisoner-rights activist circles may not have even heard of 
the case. Second, as a nimble and erudite translator of a long and complex legal 
evolution, Simon shows how Brown raises profoundly moral questions that main-
stream criminologists have, with a few notable exceptions, been too reluctant to 
confront. Yet my reading of Simon also demonstrates important engagement with 
what Stanley Cohen (2001) so powerfully articulates in his tour de force States of 
Denial: Knowing about Atrocities and Suffering—namely, that we must go beyond 
reporting empirical findings and offering criminal justice policy critiques alone.



170 Book Review SympoSium

In this way, Simon’s book serves as an important model for future scholarship 
that necessarily challenges legal and social science scholars to channel their energies 
toward confronting the enormous human costs of mass incarceration. This is no 
easy feat. One must attend to complex cultural and historical fields of knowledge 
and generate, for example, new ways of thinking about mass incarceration such as 
Simon’s theory of total incapacitation and his intriguing conception of the possibili-
ties of change occurring amid a cascade of new recognitions of mass incarceration 
as an assault on basic human dignity.

To be sure, I am not advancing the idea that Simon’s book or any others like it, 
including, perhaps, my own, will drive sweeping reforms. Indeed, even if carceral 
populations were dramatically reduced and tough sentences for nonviolent drug 
crimes eliminated altogether, I do not believe those developments alone would lead 
to sweeping changes in our nation’s grievously inhumane carceral systems. Nor am 
I convinced that Simon’s proposal for Truth and Reconciliation Commissions for 
the official participants in the far-ranging human right violations of mass incarcera-
tion could gain traction in California, never mind in fiercely conservative southern 
states. Consider the Alabama Department of Corrections, a state system whose 
decades of shocking prisoner health abuses (e.g., Fleury-Steiner 2008) continue 
to deny sick prisoners even the most basic access to health care (e.g., Toner 2014).

Simon commits to making the particulars of a human rights crisis public, how-
ever painful and disturbing those details may be, and therefore speaks to what I 
believe are the virtues of Cohen’s classic work:

Whether the truth “sets you free” is neither here nor there. The choice 
is between “troubling recognitions” that are escapable (we can live with 
them) and those that are inescapable. This is not the “positive freedom” 
of liberation, but the negative freedom of being given this choice. This 
means making more troubling information available to more people. 
(Cohen 2001, 296)

Mass Incarceration on Trial is an exemplar in an important scholarship of 
“negative freedom”—a sophisticated and empirically grounded study that also 
confronts the reader with a moral choice about the disturbing realities of how we 
treat captive populations in the United States today. Human rights organizations have 
done an invaluable job of detailing the atrocities of mass incarceration and doctrinal 
analyses reveal why change in the courts is difficult in a criminal justice system 
that has little regard for international human rights law. By providing insights that 
clarify the processes and the extent of the atrocities produced by total incapacitation, 
Simon shows how these inescapably disturbing realities have come to pass in the 
first place. At the same time, Simon’s call for dignity-centered reforms comes not 
from an unsupported posture of unrealistic optimism, but tracks close to the growing 
influence of human rights campaigns that have resulted in remarkable successes, 
such as the European Union’s worldwide death penalty abolition campaign. Just as 
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Michelle Alexander’s (2010) The New Jim Crow: Mass Incarceration in the Age of 
Colorblindness has generated widespread attention to the racialized violence of the 
drug war and mass incarceration, Simon’s book holds the promise of broadening 
this debate to serious discussions of the role of human dignity.

The embrace of a human rights frame is a relatively forgotten chapter in Cali-
fornia’s carceral history. Although I have written about recent coalition building 
between social justice organizations and prison health advocacy groups (e.g., 
Fleury-Steiner 2008), my latest project is an expansive bottom-up perspective of 
this brief but important history of California before the prison boom. Investigating 
this period in the Bay Area of the 1960s and 1970s, for example, is very instruc-
tive and provides a “street-level” view of what a dignity cascade might look like. 
Specifically, my archival research1 has uncovered documents that detail robust 
coalitions of prisoner rights and social justice organizations, including the Black 
Panther Party, working hand-in-hand with numerous medical human rights organi-
zations. The forgotten history of the Bay Area Chapter of the Medical Committee 
for Human Rights (MCHR) concerns a remarkable organization that provided free 
health care to numerous prisoners and ex-offenders. MCHR was also aggressively 
involved in institutional change efforts, including a scathing audit and report of all 
San Francisco jails. Not only did the report lead to state congressional investiga-
tions, the MCHR and numerous other social justice groups fought successfully 
for the improbable election of a liberal sheriff who embraced aggressive health 
care interventions and spoke critically about the jail crisis. MCHR’s efforts also 
resulted in the release of numerous chronically ill prisoners held in San Francisco’s 
wretched jails. I would argue that this forgotten history provides some support for 
Simon’s cautious optimism around realignment in California. Indeed, the work of 
the MCHR and numerous other prison health and social justice organizations, even 
if it was a relatively short-lived chapter in the “fear years” of the 1970s, shows 
how a jail-level dignity cascade from below is possible.

NOTE

1. The information I report on here comes from preliminary research using the Phillip Shapiro 
Papers: M0928, Department of Special Collections, Stanford University Libraries, Stanford, California. 
Dr. Phillip Shapiro was a founding member of the Bay Area chapter of the Medical Committee on Hu-
man Rights, who has an extensive archive of materials pertaining to prison conditions in California in 
the late 1960s to 1970s.
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Overcoming Dehumanization: The Challenge  
for a Jurisprudence of Dignity

Mona Lynch*

Jonathan Simon’S MAss InCArCerAtIon on trIAl uSeS the landmaRk pRiSon 
conditions case of Brown v. Plata, decided by the US Supreme Court in May 
2011 as a window into the rise of mass incarceration in America and as a 

possible roadmap away from mass incarceration. The plaintiffs put forth a com-
pelling and frightening case that details systemic health care failures and abuses 
within California’s prison system, resulting in vast and deep harms to prisoners in 
the state, including numerous fatalities. For the Plata Court, “human dignity” is 
incompatible with such egregiously inadequate health care; therefore, the Court 
ruled, the California Department of Corrections and Rehabilitation had violated 
the Eight Amendment of the US Constitution. Justice Kennedy’s majority opinion 
asserted that “prisoners retain the essence of human dignity inherent in all persons. 
Respect for that dignity animates the Eighth Amendment prohibition against cruel 
and unusual punishment” (Brown v. Plata 2011, 12).
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Simon sees this explicit invocation of dignity as key to undoing the worst harms 
of mass incarceration, arguing that this decision reflects an incipient “dignity cas-
cade” that has the potential to fundamentally transform punishment in the United 
States. While his optimism about the future—and about law’s ability to rectify 
an exceptionally broken system—is refreshing, my more pessimistic side thinks 
Simon’s proverbial glass is at least three-quarters full, and that the achievement 
of dignity, much less a meaningful reshaping of prison life, is a far way off even 
in the wake of Brown v. Plata.

Thus, I begin my comments by starting near the end of Mass Incarceration on 
Trial, to try to imagine how a “dignity cascade” might flow to reach behind the 
walls and fences of modern prisons and reshape the social life that exists therein. 
Before I do so, I offer three quick narrative snapshots into those institutions, drawn 
from a state prison system I know best, the Arizona Department of Corrections. I 
offer these as a way to think about the scope of the challenge—requiring an uphill 
“flow” of that cascade, if you will—to counteract the multiple forms of dehuman-
ization that happen in such institutions. As Kennedy opined, dignity begins with 
the recognition of the basic humanity of prisoners, yet the fundamental nature of 
prison actively denies that humanity. As these snapshots begin to illustrate, the 
dehumanization processes that attend prison not only result in unconstitutionally 
inadequate health care of the kind detailed in the Plata case as a collateral conse-
quence, but they can also actively promote such failures.

Snapshot 1 is a quote from the Arizona Department of Corrections about the 
construction of a huge new penal institution, the Arizona Prison Complex–Lewis, 
which opened in 2000 and now houses nearly 5,500 prisoners:

The Arizona State Prison Complex–Lewis is one of the largest single 
correctional facility construction endeavors in the United States. The 
behemoth of prison, costing $157 million, includes two 800-bed level 3 
male units, two 800-bed level 4 male units, one 600-bed female unit, and 
one 350-bed maximum security minors unit, with a total inmate popula-
tion of 4,150, making ASPC–Lewis larger than over 30,000 towns across 
the United States. The complex contains 294 acres inside the perimeter 
patrol road. This acreage supports 23 miles of road, 22 miles of fence, 
44 acres of agriculture fields and six 24-acre stand alone prison facilities. 
(Arizona Department of Corrections website, circa 1999)

This narrative describes how many gallons of raw sewage would be processed 
daily at the prison, how many meals would be cooked and pounds of laundry 
cleaned, and it offers details about its advanced security and communications 
systems. Yet there was no sense, in this description of the “behemoth” about to be 
unveiled, that it was to be a living space, occupied by humans, some for years of 
their lives. There was no mention of programs, work or educational opportunities, 
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or how basic needs would be met, including mental and physical health care. Thus, 
this rendering of a modern penal institution exemplifies the disappearance of the 
penal subject as human being in the “late modern” (Garland 2001) penal era. The 
institution itself merely needs to contain those bodies assigned to it upon comple-
tion, with little regard for the humanity of those to be so assigned.

Snapshots 2 and 3 drill down deeper into life and death matters within that state’s 
prisons. First is an excerpt from Craig Haney’s expert witness report describing 
Arizona’s supermax cells, which was filed in Parsons v. Ryan, a recently settled 
class-action lawsuit. Second is a press description of the 2009 death of Marcia 
Powell, a prisoner in the Arizona system.

The cells are a bare concrete box with metal stool, shelf, sink/toilet, and 
either a single or double slab for a bed…. More than any other isolation 
units in the ADC system, the Eyman cells give a sense of being entombed 
in a small, concrete box. The doors to the cells have no windows but are 
made of perforated steel. Some housing pods have an additional plastic 
shield covering over the door for “enhanced security”….  I heard repeat-
edly from prisoners [in these cells], especially those with obvious mental 
illness, that they are frequently subject to the use of chemical spray—often 
for reasons that can in no way be justified, especially for the mentally ill…. 
I reviewed records of prisoners who were sprayed for covering a light 
fixture with a blanket, refusing to relinquish blankets placed over their 
heads, refusing to surrender a suicide smock, tampering with a colostomy 
bag, refusing to come out from under their bunks, holding their meal slots 
open, and refusing to take court ordered medication. (Haney 2013)

✦ ✦ ✦

On May 19, 2009, Arizona state prisoner Marcia Powell, 48, collapsed 
after being left in an unshaded outdoor chain-link cage for four hours un-
der a scorching summer sun. She later died. Temperatures at the Arizona 
State Prison Complex–Perryville had reached as high as 107 degrees that 
afternoon. The guards responsible for watching Powell as she slowly baked 
to death sat in a control room just 20 yards away…. Powell, who was 
mentally ill, had been placed in the outdoor cage while she was waiting 
to be transferred to another cell [after seeing a psychologist]…. ADC of-
ficials insisted Powell was provided with water, though that was disputed 
by other prisoners who said guards either ignored or mocked her when 
she pleaded for something to drink. Once prison employees realized that 
Powell had collapsed and was unconscious, she was transferred to West 
Valley Hospital and placed on life support. She had first and second-degree 
burns and blisters, and a core body temperature of at least 108 degrees. 
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Doctors were unsure of her exact temperature because their thermometers 
did not go any higher. (Hunter 2010)

These three snapshots reveal an institutional context in which those subject 
to confinement are so derogated as to be treated as something less than human. 
Fundamentally, the material manifestation of each site—the massive concrete 
containment facility that holds thousands within its perimeter, the concrete boxes 
where “problem” inhabitants are indefinitely stored, and the bare, outdoor cages 
used as shorter-term holding pens—denies the possibility of dignified treatment. 
Exacerbating that is the intergroup dynamic inherent to prison life that makes the 
most fragile prisoners—such as those with mental and physical ailments—especially 
likely to be dehumanized. Even in less extreme environments than these, there are 
a number of reasons why dehumanization pervades the prison environment, such 
that abuses detailed in cases like Plata and Parsons are predictable byproducts 
rather than aberrations of prison life.

Haque and Waytz (2012) delineate six mechanisms of dehumanization that are 
especially relevant to the prison context: de-individuation, suppression of agency 
and autonomy, intergroup dissimilarity, mechanization and objectification, and 
moral disengagement. The first three are generally static conditions that attend 
institutional life. In the case of prisons, conditions such as dress and grooming 
restrictions for both inmates and correctional staff, as well as the use of prisoner 
numbers and classification ranks, mask the individuality of those working and living 
inside. Lack of agency and autonomy to make basic life decisions is also inherent 
to the prisoner’s experience in standard prisons. Moreover, the stark difference in 
role definitions between “correctional officer” and “prisoner” ensures intergroup 
role dissimilarity behind bars, a gulf made even greater by demographic differences 
that often exist between the two groups.

The other three mechanisms are more functional or motivational in character, 
in that they work to help people cope with the pain and suffering of others. Thus, 
in the prison context, when correctional officers are tasked with shackling and 
caging other human beings, one psychological mechanism for managing this is to 
objectify inmates (as, say, units of risk as exemplified by their classification scores, 
or by debasing them as animals). Staff may also engage in empathy reduction and 
moral disengagement as strategies to maintain social and emotional distance from 
prisoners. Such strategies allow staff to subject their charges to discipline and 
painful conditions without self-condemnation for doing harm to fellow humans. 
Dehumanization inexorably leads to two kinds of harms. First are harms of neglect, 
in which members of one group do not respond to the suffering, distress, or en-
dangerment of members of another dehumanized group. The second kind of harm 
that can be produced by dehumanization is more active, whereby members of one 
group are proactively cruel or harmful toward members of another dehumanized 
group, thereby actively contributing to their suffering, distress, or endangerment.
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The prisoners’ case in Plata was rife with examples of both kinds of harms. 
The Parsons case in Arizona, which was modeled after the Plata litigation, was 
also riddled with examples of passive neglect and active cruelty, leading to extreme 
harms to the state’s prisoners. The legal victories in each case (the landmark order 
in Plata and the quick settlement in Parsons) are clear condemnations of those 
harms. Yet neither fundamentally addresses the core problem of the prison. That is, 
when one set of persons is tasked with caging and confining another set of persons, 
the recipe for dehumanization is built into the very structure of that arrangement.

We need only go back as far as the Stanford Prison Experiment for insights in 
that regard. The researchers in that study set up a mock prison in the basement of 
the Stanford Psychology building, and randomly assigned prescreened, psychologi-
cally healthy young men to the role of either prisoner or guard. Within six days of 
the planned two-week experiment, the study had to be halted due to the extreme 
reactions of the subjects assigned to both sets of roles. Several prisoners manifested 
serious psychological distress and disturbances, and several of the guards had de-
veloped openly cruel and demeaning techniques, deployed in their management 
of prisoners. Other guards stood by while such practices were carried out. For the 
researchers, the study clearly demonstrated that the:

negative, anti-social reactions observed were not the product of an environ-
ment created by combining a collection of deviant personalities, but rather 
the result of an intrinsically pathological situation which could distort and 
rechannel the behaviour of essentially normal individuals. The abnormality 
here resided in the psychological nature of the situation and not in those 
who passed through it. (Haney, Banks, and Zimbardo 1973, 90)

So how can a “dignity cascade” flow into the “intrinsically pathological” prison 
environments that so many millions are subject to in the United States? Is population 
reduction enough, as was the remedy in Plata? That solution can and will at least 
lessen suffering through reduced numbers of people exposed to the environment, 
but we need to drastically rethink the prison as a living social environment for those 
who do end up there. We must recognize the inherent risks of dehumanization in 
institutional settings and actively work to mitigate those risks (see, e.g., Haney 
2006). It is time that the fundamental form of the US prison—which remains legally 
legitimate even after Plata and largely unquestioned in policy reform discussions—
be phased out and remade into a human and humane space.
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America’s Human Rights Crisis  
in Historical Perspective

Rebecca McLennan*

in late decemBeR, in a Remote new yoRk State pRiSon, Some 80 inmateS weRe 
released from the isolation cells in which they had been individually interred 
24 hours a day, seven days a week, for the past three years. During that time, 

each man had slept, prayed, exercised, and eaten (or refused to eat) his meals in 
a cell measuring three and one-half feet wide by seven and one-half feet long; to 
borrow Jonathan Simon’s trenchant phrase, the prisoners had been all but “totally 
incapacitated.” Several of the men had died in the course of their incapacitation, 
some from untreated pulmonary disease; many were deranged and some had at-
tempted suicide; others experienced painful swelling, paralysis, and numbness of 
limbs. When the guards opened the cell doors, one man leapt from the fourth floor 
tier (miraculously, he survived the fall).

The men’s experiences of perpetual isolation will be depressingly familiar to 
anyone who works in or on contemporary US corrections. Less familiar, however, 
is what occurred immediately after the prisoners were released from their cells. 
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Most of the survivors were informed that the governor of New York had fully par-
doned them. Having read reports of the men’s suffering and inspected the cellblock 
first hand, the governor concluded that the right thing to do was to close the unit 
permanently and to free and fully pardon the men.

Just a few years ago, the governor’s words and deed would have been unthink-
able—the stuff of old school, Warner Brothers “social conscience” movies. Even 
today, and with the help of the Supreme Court’s groundbreaking majority decision 
in Brown v. Plata, it is difficult—though perhaps, at last, not impossible—to believe 
that a governor would issue a blanket pardon to all those subjected to supermax-
style isolation. In fact, these events took place 194 years ago at New York’s Auburn 
State Penitentiary; they were documented, for the first time, in 1965 by historian 
W. David Lewis (1965) in his pioneering study, From Newgate to Dannemora: 
The Rise of the Penitentiary in New York, 1796–1848.

So, how did we get from here to there—from an era in which continuous isola-
tion was found to be a scandalously inhumane exception to the penal norm, to an 
age in which the Security Housing Unit (the isolation cell known as the SHU) is 
an integral and widely supported feature of the state and federal penal systems? 
Jonathan Simon’s incisive new book tackles this urgent question, offering a re-
markably persuasive explanation of how the principle of total incapacitation and 
the system of mass incarceration it supports came into existence—and of how it 
is finally being challenged by the federal courts. Mass Incarceration on Trial is a 
complex, ambitious book that contains multiple historical, ethical, legal, sociologi-
cal, political, epistemic, and even aesthetic claims. It is truly interdisciplinary in 
scope, and a virtuoso demonstration of the power of interdisciplinarity to draw the 
connections among very different phenomena—popular culture, demographics, 
epidemiology, jurisprudence, visual culture, and politics, to name but a few. All this 
complexity is elegantly distilled into a 172-page narrative that brings us to what 
Simon convincingly argues is a crossroads: “We will either decide to countenance 
inhumane and degrading treatment on an industrial scale, or we will have to rethink 
our approach to crime and punishment, beginning with downsizing and radically 
reinventing prisons” (Simon 2014, 10). His book offers the most rigorous, persua-
sive, and, refreshingly, hopeful account of why we must—and, crucially, how we 
can—carry out that radical reinvention.

There are many excellent books on the rise of mass incarceration and the various 
moral, economic, and political disasters that enabled and were in turn perpetrated 
by that system: Marie Gottschalk’s Prison and the Gallows (2006), Ruth Wilson 
Gilmore’s Golden Gulag (2007), and David Garland’s (2001) and Michelle Alex-
ander’s (2010) important books, to name but a few. Contemporary penal history 
is an expertly and thoroughly plowed field. But Simon, combining his training in 
history and the social sciences with a lawyer’s technical grasp of prison litigation 
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and jurisprudence, has nevertheless made a series of altogether fresh and deeply 
important interventions. He shows us how the federal courts became catalysts, at 
first unconsciously and then consciously, in both documenting and changing the 
system (the courts are strangely absent from other scholarly accounts). He persuades 
us that European human rights jurisprudence is not only an entirely appropriate and 
useful tool for mounting legal challenges to an abusive prison system, but also that 
the US Supreme Court now recognizes it as such (thereby giving it material and not 
merely theoretical heft). And, in a strikingly original closing chapter, he seamlessly 
moves from arguing for the moral necessity of radical reinvention to advocating a 
practical strategy for action—including how to substitute a “new common sense” 
about crime and punishment for the popular old misconceptions that crime rates are 
spiraling skyward (they haven’t since the late 1980s) and that the “harsh justice” 
of mass incarceration is the best response to those allegedly sky-high rates.

Simon appropriately cautions that we do not know exactly what mix of practices 
and institutions will replace the old regime. However, he does suggest that an ef-
fective overall strategy would include proven crime prevention programs that aim 
to regulate and mitigate, rather than eradicate, routine crimes such as drug dealing 
(which, as innovative policing has proved in several American cities, does not inher-
ently lead to higher levels of street violence); the replacement of mega-prisons by 
smaller, more specialized institutions; the rescaling of sentencing; the amendment 
of state and federal constitutions to prohibit the abusive “treatment”—not just the 
narrowly construed “punishments” of the Eighth Amendment—of offenders; and 
public education about the realities of effective crime prevention and the human 
rights violations that “went on for decades [in California’s prisons] and involved 
as many as a million Californians…” (Simon 2014, 168). Simon provocatively 
insists that past violations need to be squarely acknowledged and redressed before 
a new system can emerge, and offers the transitional justice model of the truth and 
reconciliation commission. In exchange for immunity from prosecution or civil 
lawsuit, administrators would testify to the abuses that went on and why they “felt 
justified” in planning and operating prisons that would deny inmates their basic 
human rights.

Quite brilliantly, Simon’s book advocates for and operationalizes the spirit of 
this transitional justice strategy by carefully documenting (and acknowledging) the 
prison conditions that were held to be an unconstitutional abridgement of prison-
ers’ dignity under the Eighth Amendment. Shedding the old common sense and 
acquiring new, good sense requires bold acts of imagination. And Simon values or 
advocates the art of imagination, while seeking to initiate readers into it. As well 
as making the case for reimagining incarceration, he vividly summonses readers’ 
imaginations—through the inclusion of prison photographs, testimony, and close 
readings of those texts—in the service of activating our empathy for the prisoner and 
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our capacity for moral outrage. Certain instances of this conscience-summonsing 
strategy are particularly effective: discussing a photograph that, significantly, 
was appended to the majority’s opinion in Brown v. Plata, Simon asks us to place 
ourselves in the position of the mentally ill convict forced to stand erect in a “dry 
cage”—a body-sized cage—for hours at a time, awaiting psychiatric care that may 
never come or is grossly inadequate. He shows us photos of the “bad beds”—bunk 
beds crammed into gyms or other spaces, into which a multitude of offenders, some 
mentally ill, others disabled, are in turn crammed indiscriminately, with no or little 
supervision. “We can imagine,” he writes evocatively, “being vulnerable to assault 
from someone in the crowd who has had enough and suddenly lashes out, all the 
more so if either the victim or perpetrator is mentally ill” (ibid., 147). With typical 
incisiveness, he cuts to the heart of the matter:

These photos give the lie to claims of the legitimacy of mass incarceration, 
that prisons are a secure and humane way to deal with unacceptable threats 
to the community’s safety. They usher us into not that fantasy prison but 
into a refugee camp. They show the sort of humanitarian crisis that we’re 
so used to seeing on the news, about lands far away. (ibid., 149)

We have our own human rights crisis in the United States, and, as Simon argues, 
the majority of the Supreme Court has begun to recognize and grapple with that fact.

If Mass Incarceration on Trial abounds with provocative ideas and fresh infor-
mation, it also raises interesting questions about the current system’s place in the 
longue durée of history, as well as the uses of history in openly normative work 
such as this. Many historical claims are scattered throughout the text; history seems 
important to Simon, given the frequency with which he invokes and recounts it. 
More precisely, a certain kind of usable history seems important to him. There are 
many ways to use history or render it usable. In Mass Incarceration on Trial, Simon 
mostly uses history as the analytic negative in his argument about the present. In 
particular, he is invested in arguing that the advent of mass incarceration was a 
radical and terrible break from something he refers to as “tradition.”

This kind of historical dualism—othering the past by describing an earlier 
era in glowing or highly critical terms so as to construct a pronouncedly different 
present—has a distinguished if troubled pedigree. As Martin Jay reminds us, the 
“Dark Ages”—that time of apparent ignorance, disease, stagnation, and decline—
was invented by, and most decidedly for, the Enlightenment (historians have long 
since debunked that characterization of the Middle Ages). Sometimes, the past is 
glorified as an analytic negative. Late-nineteenth century Populists, the Knights of 
Labor, and some communitarians today lauded the earlier, and allegedly golden, 
age of Jeffersonian republicanism, ignoring its proslavery Constitution, aggressive 
expansionism, and patriarchal culture, among other inconvenient truths. Similarly, 
Simon employs an analytical negative—what he calls the “traditional use of im-
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prisonment,” or, more simply, “tradition.” His term “total incapacitation,” which 
expands upon the work of Franklin Zimring and Gordon Hawkins in their 1995 
book, Incapacitation, distinguishes “the current system from the traditional use 
of imprisonment as a dignified effort to defend society against crime” (ibid., 11). 
Simon further elaborates in the chapter on Davis v. Plata that our

thirty-year experiment with mass incarceration was a break with tradition. 
Medical care had been considered important in California prisons in the 
19th and 20th centuries, and this attitude had its origins in American cor-
rectional ideas going back to the time of the Revolution and lasting through 
several shifts in medical and penal standards. (ibid., 103, emphasis added)

Simon then recounts the place of medical discourse in the theories of John Howard, 
Benjamin Rush, Jeremy Bentham, and others. He is careful not to romanticize this 
“traditional” past, but he does clearly give it a mostly positive valence, albeit with 
a trace of ambivalence.

The rhetorical (and, possibly, jurisprudential) appeal of this strain of historical 
dualism—summonsing the memory of a just and revolutionary “tradition” of penol-
ogy (or at least a certain strain of a just and revolutionary tradition of penology in 
the United States)—is clear. Simon’s maneuver implicitly claims patriotism, justice, 
and history itself for the progressive side. It paints our system of mass incarceration 
as inhumane, unconstitutional, and un-American. By marshaling evidence to suggest 
that things were once otherwise (and better), Simon denaturalizes the present and 
enables us to imagine an alternative, just future. Such sharp distinctions, between 
one and the other—past and present, rehabilitation and total incapacitation, justice 
and injustice, tradition and declension, revolution and reaction—are more evocative 
and therefore probably more memorable. But the problem is that the history of the 
US prison is at odds with what Simon is positing as its tradition.

The historical scholarship does not support the claim that there was a single 
“tradition” of incarceration; likewise, it does not support the claim that what we 
have seen in the last 30 years is a neat, clean break from the past, and the emergence 
of a radically new, hitherto unseen and unknown phenomenon. Evidence is plenti-
ful that rehabilitative and medical ideas—and personnel—have indeed influenced 
penal theory over the centuries. However, that influence was neither constant nor, 
throughout great swathes of US penal history, even partially realized in practice.

I am not arguing against usable history, or refusing the possibility of conceiv-
ing a rhetoric that is powerful (as Jonathan’s is) and historically well grounded. 
Rather, I would like us to imagine a different kind of usable history, one that does 
not depend on the kind of dualistic reasoning that distorts the present and the past. 
Incorporating a deeper understanding of penal history might add to our understand-
ing of incarceration in general and of the specific mode of incarceration we have 
today. In so doing, it might also contribute to the normative project of abolishing 
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mass incarceration by illuminating strategies that have worked in the past and the 
obstacles we are likely to encounter as we rise to Jonathan’s challenge to “radically 
reinvent” punishment.

Using an analytic distinction that does not pit tradition against the present 
would help us here. I have in mind a rough, tripartite distinction among: (1) penal 
discourse or philosophy (the writings and ideas of reformers like Rush, Howard, 
and Bentham); (2) the everyday and extraordinary operations of flesh-and-blood 
institutions—inmates, guards, wardens, chaplains, visitors, and others who popu-
lated or otherwise circulated through the prisons; and (3) official, administrative 
doctrine and strategy (which itself contains a distinction, but broad brush strokes 
for now). Though they have sometimes converged, discourse, institutional life, and 
administrative strategy describe three distinct phenomena. Depending on which 
one we are talking about, incorporating the history of these things might be very 
useful to Simon’s normative goal of creating a new common sense about crime 
and punishment.

If we situate the system of mass incarceration in the longue durée of penal his-
tory, going back to Howard’s study, the Walnut Street Jail, and the first state prison 
guards’ manuals of the nineteenth century, the suggestion that mass incarceration 
is a radical departure from what Simon calls the “traditional use of imprisonment” 
seems less a clean break from history than a revival or reprise of some of its recurring 
and most troubling features. Although ideas about prisons as incubators of disease, 
both biological and moral/social, and about rehabilitation and the souls of prisoners 
have intermittently characterized prison discourse since Howard, incarceration has 
rarely measured up in any significant or enduring way to his progressive ideals in 
state prisons. Rather, the norm in the state prisons of the nineteenth-century North 
or the post-Civil War convict-lease camps of the South was forced labor, cat o’ 
nine tails, waterbathing (which anticipated waterboarding), high mortality rates, 
and untreated illnesses.

Official administrative strategy has sometimes embraced and even implemented 
rehabilitative ideas. That was particularly true in the Early Republican period, again 
in the Progressive Era, and once more with the “bibliotherapies” and individualized 
case studies of 1950s California. With few exceptions, for the balance of prison 
history only a few prison programs geared toward educating and caring for the men-
tal, spiritual, or physical health of prisoners were implemented or properly funded 
for any length of time. Even when competently implemented, they were always 
mediated by flesh-and-blood institutional dynamics such as relationships among 
and between prisoners and guards, or other conflicting administrative imperatives 
(such as fiscal constraints, security needs, and the official rule book). In the 1880s 
and 1890s, even the great Elmira Reformatory under leading progressive Warden 
Zebulon Brockway approached progressive ideals or official administrative strategy 
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for only a few years, if that. Despite Brockway’s reformist ideas, his use of the 
inherently abusive contract labor system and its devastating impact on the bodies 
and souls of the institution’s young men has been all but forgotten.

After accounting for prison life and the often internally conflicting, externally 
mediated policies of administrators, and not just the ideals of reformers or official 
doctrine, a very different picture of the US prison emerges than the one in Simon’s 
book. From the beginning, the overwhelming record of state prisons has been one 
of recurring crisis, suffering, ineffectiveness, and, although the courts did not use 
to call it that, human rights abuses. This is clearly not the revolutionary penal 
“tradition” that Simon has in mind when he laments the loss of “the traditional 
use of imprisonment as a dignified effort to defend society against crime” (ibid., 
11). The writings of penologists and related social theorists do, however, reveal a 
tradition of advocating for a system of imprisonment that treats inmates humanely 
while defending society from crime. Yet a major caveat is that although rehabilita-
tive discourses and policies were emphasized in many state penal systems, most 
especially California’s in the years after World War II, rehabilitative discourses 
had a much more checkered past, both before and during those years. After the 
contract prison labor system that had dominated incarceration for the better part 
of the nineteenth century was abolished, rehabilitative penology surfaced in 
northern cities and states during the Progressive Era. It flourished in every region 
in which prison labor contracting and leasing had been abolished, including the 
South. But neither rehabilitationist theory nor the policies it influenced were ever 
intended to apply equally to prisoners. Most important, progressive penology was 
never intended to apply to African Americans or other nonwhite people—perhaps 
especially in the North.

For all its enlightened vocational classes, educational programs, psychiatric ser-
vices, and other innovative programs, the rehabilitative penology of the Progressive 
Era was always, both in theory and in practice, intended for white prisoners. The 
ideal-type prisoner assumed by rehabilitative penology in the Progressive Era and 
through the interwar years was almost always a young, white native-born man or 
white male immigrant (a subset of progressive penology addressed the very small 
minority of prisoners who were white women). And, between 1890 and the 1940s, 
the same northern progressives who introduced rehabilitation to northern prisons, 
also segregated them—often for the first time. Northern as much as southern prisons 
enforced a Jim Crow system, whether more or less overtly.

Simon does not explore the Jim Crowism of Progressive Era penology in the 
North, but it may be directly relevant to his account of the demise of rehabilitative 
ideology in the 1970s. The racial exclusionism of rehabilitative penology proved 
fatal to it as whites became a minority in prison populations in New York and other 
northern states in the early 1950s, a trend that grew more pronounced in the 1960s; 
meanwhile, popular culture began to associate southern chain gangs and prison farms, 
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as well as the northern “Big House,” with black, and increasingly, Latino men. As a 
result, progressive penology lost its implicit raison d’être—the re-socialization of 
the young white man in the image of the ideal citizen. It is also worth considering 
whether this demographic shift led white citizens to abandon their previous sup-
port of rehabilitative prisons (before the 1960s) once the typical prisoner no longer 
resembled a young white guy, not unlike themselves, their brother, or son, who, 
they imagined, had made mistakes, or “had had a bad start in life” and just needed 
some help “getting up on his feet.” Surely Simon’s illuminating discussion of the 
image of the prisoner as a threatening black or brown revolutionary terrorist (e.g., 
George Jackson or the Attica rebels) gained traction among certain white sections 
of the citizenry at that time for a host of reasons, and not only because of age-old 
tropes about armed angry black men. As such, the perceived and actual shifts in 
prison demographics almost certainly played an important role in the demise of 
political support for rehabilitative penology and policy.

Whatever the case, grappling with complex questions such as these is neces-
sary if we are to recover a truly usable—and a usably true—history. That history, 
I would argue, is indispensable to the larger project that Jonathan Simon has chal-
lenged us to undertake: acknowledgement, reconciliation, and new common-sense 
social policies.
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Liberalism on Trial

Tony Platt*

conGRatulationS to Jonathan Simon on an excellent cRoSSoveR Book that 
draws upon his expertise in law and criminology, and hopefully will reach 
a broad audience. Simon’s voice is refreshingly direct and uncompromis-

ing: “It is important to recognize,” he writes, “that California is to incarceration 
what Mississippi was to segregation…. Mass imprisonment must end. It endangers 
human dignity” (Simon 2014, 17, 172).

Mass Incarceration on Trial echoes the indignant anger of Jessica Mitford’s 
popular muckraking book, Kind and Usual Punishment: The Prison Business (1973) 
and complements Michelle Alexander’s The New Jim Crow: Mass Incarceration in 
the Age of Colorblindness (2010). Mass Incarceration on Trial helpfully encourages 
activists to look for allies wherever we can find them. The judges who are heroes 
to Jonathan Simon may be a tiny minority, but they remind us that the judiciary 
is not monolithic, that every functionary is not, as Ralph Miliband put it in 1969, 
a “servant of the state,” characterized only by a “disposition to share the zeal of 
repressive authority” (Miliband 1969, 143).

Many of us here today in Berkeley’s Law School appreciate the significance 
of the federal cases discussed in Mass Incarceration on Trial: Madrid v. Gomez 
(1995, filed in 1991), in which Judge Thelton Henderson ruled that the treatment 
of mentally ill prisoners in California’s Security Housing Units constituted cruel 
and unusual punishment; Coleman v. Wilson (1995), in which Judge Lawrence 
Karlton ordered major reforms of prison mental health service—according to Si-
mon, “undoubtedly the largest and most complex court order concerning mental 
health in history” (Simon 2014, 74); Plata v. Davis and Brown v. Plata (2011), 
in which the US Supreme Court eventually upheld Judge Henderson’s ruling that 
California’s prisons were, in Simon’s words, “an organized system of inhumanity” 
(ibid., 106), requiring a reduction of the prison population by 40,000 to alleviate 
chronic overcrowding.

But, unlike the widespread publicity and political mobilization following Brown 
v. Board of Education, for example, most people, including those that Simon refers 
to as “enlightened elites,” are unfamiliar with these prison-related cases and their 
“potential to change society” (ibid., 155). It is a particular strength of this book that 
Simon is able to channel the essence of several complicated cases and communicate 
not only their innovative legal strategies, but also their vision of a decent society. 
In this respect, I would include among Simon’s intellectual predecessors Gunnar 

* tony platt (email: amplatt27@gmail.com), a founding member of Social Justice, is distinguished 
affiliated scholar at the Center for the Study of Law & Society, University of California, Berkeley. 
These comments were made on September 17, 2014, during a symposium on Mass Incarceration on 
Trial at UC Berkeley Law.
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Myrdal, whose post-World War II vision of American race relations, An American 
Dilemma, stressed “the moralistic optimism of America,” as well as its obligation 
to live up to its professed ideals (Myrdal 1944, 1021).

I am also reminded in Jonathan’s work of another law professor who used his 
expertise to reach a broader audience. In his 1964 book, The Borderland of Crimi-
nal Justice, Francis Allen asked: “What may we properly demand of a system of 
criminal justice?” And like Jonathan Simon, he too was deeply concerned that:

the history of recent years has demonstrated all too clearly that the criminal 
law and its sanctions are capable of use as instruments for the destruction 
of basic political values…. The malevolent use of state power has become 
rather the rule than the exception (Allen 1964, 4, 66).

But there is one big difference between Francis Allen and Jonathan Simon. Al-
len was writing at a high point of American liberalism, the late 1950s and 1960s, 
whereas Simon writes during its nadir. His call for sensible policies, social scientific 
rationality, civic mindedness, human dignity, and the best of the American progres-
sive tradition in criminal justice has few allies in today’s political, judicial, and 
academic neoliberal climate. This book is not simply a critique of “mass imprison-
ment.” It is also a call to resuscitate social democratic liberalism.

I share a great deal of common intellectual and political ground with Jonathan 
Simon. That does not mean we agree about everything. Here are three points of 
contention that address historiography, race, and the future.

(1) I think that Mass Incarceration on Trial tends to sentimentalize the good 
old days to make the case that “mass imprisonment” was a decisive break with 
the past. “In the 1970s,” Simon (2014, 5) writes, “although sometimes based on 
an antiquated physical infrastructure, the penal regime had a variety of incentives 
to promote the well-being of individual prisoners, especially their mental health. 
Wealthier states provided generally good and sometimes excellent medical care to 
prisoners (although troubling experiments went on as well).”

In my view, Simon overstates the importance of the penal regime’s pre-1980s 
benevolence and understates those “troubling experiments.” By noting that during 
the era of mass incarceration “rehabilitation was out of fashion” (ibid., 5), Simon 
makes the assumption that it once was in fashion. He writes, “a major goal of modern 
corrections—attending to the psychology and psychopathology of prisoners, central 
to the whole enterprise since at least World War I—had been abandoned” by the 
1990s (ibid., 75). Contrary to Simon, I think that the rhetoric of “rehabilitation” 
was short-lived and never matched in practice in most prisons.

Surprisingly, Michel Foucault, who had a significant influence on Simon’s 
intellectual development, shows up only in a footnote. Surely Foucault (as well as 
Erving Goffman and Georg Rusche) would remind us that “the great carceral con-
tinuum of disciplinary networks” includes medical, psychological, and educational 
institutions, as well as the prison; and that the rhetoric of benevolent do-gooding 
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invariably is accompanied by and constitutive of practices of coercion and repres-
sion. As Francis Allen (1959, 229) observed as early as 1959, “the rehabilitative 
ideal has been debased in practice and the consequences resulting from this debase-
ment are serious and, at times, dangerous…. The rehabilitative ideal has often led 
to severity of penal measures.”

Even Simon has his doubts about the heyday of the rehabilitative ideal and 
hedges his bets. “California became a global leader in all aspects of the movement, 
both the enlightened (therapeutic communities) and the despicable (involuntary 
eugenic sterilization),” he writes (Simon 2014, 76). And elsewhere he notes that 
“even where medical care was at its best, as in the advanced progressive states 
such as California, prison medicine was closely tied to the punitive control func-
tion… ” (ibid., 105).

In Mass Incarceration on Trial, Simon rarely touches on the prison system’s 
pre-rehab history. When he does, there is some wishful thinking:

In the late 19th and early 20th centuries, the project of prisons drew even 
closer to that of the asylum, as psychiatrists and psychologists became 
influential in prisons and prison reformers characterized most criminal 
offenders as psychological deviants in need of rehabilitative treatment. 
(ibid., 77)

In reality, until the early twentieth century California’s “advanced progres-
sive” prison system was as brutally coercive as the South’s convict labor system, 
with prisoners forced to do backbreaking work: producing jute bags for the wheat 
industry, building roads to transport lumber from the northwest, and digging the 
Folsom Dam that powered electrical energy. And after productive labor in Cali-
fornia prisons was terminated early in the twentieth century, it was replaced by 
backbreaking, non-productive labor.

(2) Early in the book, Jonathan Simon states that “the inhumanity in our prisons 
is a legacy of slavery’s comprehensive practices of degradation and punishment, 
which has left its mark on American penology from the plantation prisons of Jim 
Crow to the warehouses of mass incarceration” (ibid., 10). This is an argument that 
Simon bases on Michelle Alexander’s analysis in The New Jim Crow (2010). The 
racialized nature of prisons is not, in my view, only a legacy of the past. It is also 
reproduced, strengthened, and transformed over time. For example, in the mid-1850s, 
Mexicans comprised almost 16 percent of San Quentin’s prisoners, a percentage 
that was over six times higher than their proportion of the state’s population. By the 
mid-1880s, almost one in five prisoners were Chinese. And by 1950, prisoners of 
color in California constituted 30 percent of the prison population (compared with 
6 percent in the 1930s), about four times their proportion of the state population. 
Moreover, California’s racialized prisons are not so much rooted in black slavery 
as in the Indian reservation, the war against Mexico, and the Chinese ghetto.
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Race as an important determinant of carceral policies is minimized later in the 
book. “Racism” does not appear in the index (a much softer “racial dispropor-
tionality” is substituted). Simon is very persuasive in making the case that mass 
imprisonment objectifies and reifies prisoners, denying them a “recognizable human 
existence” (ibid., 71). Yet the book does not bring to life the prisoners, families, and 
communities, or the activists fighting on their behalf who are profoundly victim-
ized by mass imprisonment. They are certainly presented as objects of sympathy, 
but objects nevertheless. The Latinos/Mexican Americans/Chicanos who are the 
most victimized by “racial disproportionality” in California’s prisons today never 
appear in either the text or index.

Simon argues that the “racialization of the prison population” since the 1980s 
has made it “easier to keep the inhumanity of prisons invisible to the majority of 
Americans” (ibid., 10). I think the opposite is true: the visibility of the color of 
prisoners via a cultural discourse of demonization makes it easier for people to ac-
cept the need for the containment of people represented as dangerously uncivilized.

I also disagree with Jonathan Simon’s historiography in terms of his account of 
how prisoners’ activism in the 1970s allegedly invited the neoconservative reaction 
of the 1980s. I think that his history of this movement starts too late, ignoring the 
history of prison activism in the 1960s, and also exaggerates the “extraordinary 
violence” associated with prison revolts (ibid., pp. 25–27). For the most part, in 
my view, the prisoners’ movement was extraordinarily nonviolent in the face of 
unrelenting state repression.

(3) Mass Incarceration on Trial was written more than a year ago. It has a cau-
tiously hopeful tone, a sense that progressive court decisions could trigger a change 
in the prevailing political and cultural common sense about crime and justice. Yet, 
Simon’s realistic pessimism lurks in the shadows. Changes in mental health services 
advocated almost 25 years ago are, in his words, the reform that “has never hap-
pened” (ibid., 94). In the book, he announces the end of “mass imprisonment,” yet 
California’s prison population increased in 2013, and the state’s political system, 
led by Jerry Brown, is stubbornly resistant to serious change. In the book, Simon 
is hopeful about “realignment” policies that shift state penal resources to local 
government, evidence of a “new common sense” (ibid., 160). Yet, the growth of 
local jail populations suggests that mass imprisonment is spreading, not ending. 
In the book, Simon is hopeful that “many states are investing heavily in reentry 
strategies” for the formerly incarcerated (ibid., 165). With hyper-segregation firmly 
established in public education and housing, chronic unemployment in already 
impoverished communities, and ongoing cuts in public welfare and public health, 
I cannot imagine meaningful reform in the prison system until carceral issues are 
incorporated into a broader agenda for social justice and economic equality.
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Ending the Injustice of Mass Incarceration

Jonathan Simon *

one of the moSt diStinctive pleaSuReS availaBle to authoRS iS BecominG 
aware that one’s own thoughts, objectified as words, entered into the stream 
of others’ thoughts and produced more words. The pleasure is especially 

deep when those others are producers of thoughts and words that have already 
influenced one’s own. That is true in this case with each of the participants to this 
symposium. My book was written for a distinctive end of its own, helping to end 
the injustice of mass incarceration in our time, and I am deeply grateful to these 
colleagues because I believe their insights will improve the ability of the book to 
contribute to that end, which I know each of them shares and has made important 
contributions toward. Here I offer a few brief responses to these very helpful and 
corrective comments.
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Mona Lynch calls me out for my optimism, which she calls refreshing but 
unconvincing. Lynch is one of the foremost analysts of mass incarceration, having 
explored it in Arizona in her superb book, Sunbelt Justice (2009). For Professor 
Lynch, my premise that Brown v. Plata—and the disgrace of California’s descent 
into torture and degrading treatment of prisoners—can lead to a “dignity cascade” 
is questionable. A student of psychology, Lynch views degradation as hardwired 
into the logics of modern incarceration and especially into the era of mass incar-
ceration in Arizona. Prisons were always degrading, but modern correctionalism, 
the “tradition” concerned with rehabilitation of prisoners and improvement of 
prison conditions and individual treatments (of which I will say more shortly) was 
intended to mitigate the most degrading features of incarceration—and to some 
extent it did. The Stanford Prison Experiment to which Professor Lynch refers was 
designed to test the results of incarceration without any of the features of modern 
correctionalism (training, rehabilitation, oversight). In that sense it may have been 
a flawed experiment for its time (its principal investigators were hardly experts 
in penology, but some of the students became such, e.g., Craig Haney, Professor 
Lynch’s teacher and coauthor), but it brilliantly anticipated the logics of mass 
incarceration that were to come.

Perhaps “dignity cascade” suggests something more rapid and dramatic than 
Brown v. Plata is likely to lead to. We know that the evidence that institutions have 
failed to respect human dignity can sometimes lead to an enlarged sensibility as 
to what humanity and dignity require. Details of suffering on the battlefields of 
the European civil wars of the 1860s led to the formation of the International Red 
Cross and the first piece of positive human rights law in history, the first Geneva 
Convention, within a few years. Only three years separate the closing of Auschwitz 
from the Universal Declaration of Human Rights (although we are still struggling 
to make its promises a reality even among the signatory nations). Journalistic and 
literary depictions of wasted lives locked inside of cruel and degrading public mental 
hospitals in the 1950s had pretty much eliminated mass psychiatric hospitalization 
by the 1970s. Sadly, despite the powerful documentation of torture and suffering 
in California’s prisons, few people, even in California, seem aware of them. Part 
of the problem is no doubt that to many people, the crimes committed by prisoners 
outweigh or even justify their degrading treatment in prison. Part of the problem 
is that mass incarceration has been defined in large part in quantitative and demo-
graphic terms, rather than in qualitative terms. In any event, my own experience 
giving public talks about California prisons suggests that when people understand 
this qualitative reality, they reject it.

Leonidas Cheliotis is skeptical that dignity as a concept can do the sustained 
work necessary to reverse mass incarceration. As noted, crime is a powerful moral 
determinant that undercuts empathy and even the acknowledgment of the essential 
dignity of the people who have been convicted. Even now that the journalists’ inter-
est in mass incarceration is growing, we are constantly confronted with reporting 
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that refers to “criminals” and “offenders” and which assumes that the only relevant 
question about prisoners is whether and when they will offend again. 

I disagree in part with Professor Cheliotis’s view that Americans are already 
well aware of the degrading conditions in prisons. Much of the popular culture 
representations of prisons and prisoners depict dangerous and violent-looking 
men moving through a grim environment, not older and sick prisoners suffering 
in conditions of humanitarian disaster, such as existed in California and still does. 
That is why the record in this case is so important. If Americans view prison as a 
kind of recreational version of hell inhabited by people who obviously prefer to 
dominate others over building a community based on mutual respect and regard, they 
are unlikely to sympathize with prisoners, if not to prevent less serious criminals 
from being exposed to those norms (thus the popularity of ending incarceration for 
“non-violent drug offenders”). A focus on violence, which is the main way popular 
culture represents prisons and prisoners, is unlikely to build sympathy or concern 
for human dignity. Thinking of prisoners as people abandoned to the unremitting 
torture of cancer or schizophrenia who are denied widely available medical treat-
ment calls forth a very different reaction. Pity so few people are aware of it.

Professor Cheliotis is clearly correct that judges, the legal actors whose authority 
is generally required for imprisonment (the large exception being parole violations, 
which are often handled administratively), deserve more criticism for their role in 
facilitating mass incarceration. Indeed, in nearly half of US states and the federal 
system, where prisons are overcrowded, lawyers should be asking judges to refuse 
to sentence people to prisons where there is a real risk of torture or degrading treat-
ment. The Constitution trumps state and federal sentencing statutes. Torture is itself 
a federal crime. Thus even where mandatory minimums require imprisonment, the 
Constitution can be called upon to deny it; but only if we raise these claims. They 
may not seem realistic, but demands for justice rarely are at first.

Benjamin Fleury-Steiner is my role model for venturing into what I would call 
normative sociological jurisprudence. His 2008 book with Carla Crowder, Dying 
Inside: The HIV/AIDS Ward at Limestone Prison, was the first contemporary work 
of penology I encountered that called my attention to the qualitative dimensions of 
mass incarceration, and especially to the danger to human dignity posed by the toxic 
combination of incarceration and chronic illness. I very much appreciate his invok-
ing of Stanley Cohen’s classic States of Denial (2001), which is—I am embarrassed 
to say—uncited in my book, but clearly part of its genealogy. I completely agree 
with Professor Fleury-Steiner that we can gain insight by seeing today’s human 
rights–based approach to prison reform as building on the aspiration of reformers 
as varied as Chief Justice Earl Warren, whose 1958 Trop v. Dulles (356 U.S. 86) 
plurality opinion was the first to suggest that dignity was a key value behind the 
Eighth Amendment ban on cruel and unusual punishment; and Oakland’s Black 
Panther Party for Self Defense, whose urgent effort to protect Black lives from state 
violence was the predecessor to the contemporary Black Lives Matter movement.
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Rebecca McLennan raises some very important criticisms about my use of 
the concept of an American correctional tradition. Professor McLennan correctly 
discerns my intent to achieve rhetorical high ground against mass incarceration 
by lambasting it not only from the direction of prisoners and their rights, but also 
from the direction of penology’s own better aspirations. The author of the defini-
tive study of the emergence of the American prison between the Jacksonian era 
and World War II, Professor McLennan has persuasively argued that the idea of a 
distinctive difference between the northern penitentiary project and the southern 
tradition of prison as slavery is largely illusory. Reform always trailed behind not 
simply administrative convenience, but also profit-making exploitation of labor. 
Professor McLennan also usefully insists that any effort to evaluate the performance 
of prison systems over time attend to the differences between philosophy, daily 
practice, and administrative doctrine. My invocation of a correctional tradition is 
decidedly lacking in this kind of analytic precision.

In part I want to plead guilty to the charge of rhetorical overreach in my eager-
ness to damn mass incarceration. However, there is basis for my conviction that 
an American correctional tradition exists that may provide an important resource 
as we attempt to reconstruct American corrections after mass incarceration. In 
retrospect I should have been clearer (in my own mind as well as my text) that the 
tradition I referred to was far more recent than I suggested. This tradition is not 
rooted in the aspirations, real or imaginary, of the first penitentiaries, or even of 
the late nineteenth-century movement to develop a scientific rehabilitative penol-
ogy; rather, it emerged in the judicial reform movement that unfolded in the 1960s 
through the 1980s, which Malcolm Feeley and Edward Rubin analyzed so deeply 
in their book Judicial Policy Making and the Modern State (2000). It was in these 
decades that courts created a modern correctional tradition by drawing on the 
rehabilitative philosophy (in McLennan’s helpful terms) of most American states 
at the time, and the administrative doctrines (again to use her terms) of the most 
progressive ones (the federal system and, ironically, California among others), to 
impose new demands on the daily practices and conditions of American prisons.

Tony Platt, as usual, goes to the heart of the matter in identifying that the 
dignity-based path I discuss will not progress far absent a true invention, and 
revival, of social democratic liberalism. Although no one would mistake 2015 for 
1965, or Obamacare’s second precarious survival at the hands of the conservative-
dominated Supreme Court for Medicaid and the Voting Rights Act (both of which 
were enacted into law that year), there are in my view real signs of a comeback 
for social democracy within the United States. In addition to the largest expansion 
of welfarist commitments in a couple of generations (which the Affordable Care 
Act represents), Obama’s late turn to criticizing mass incarceration itself opens the 
door to social policies that address the harms of poverty directly.
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Professor Platt also highlights the continuing relevance of race and racism in 
determining mass incarceration and in limiting reforms that appeal to humanity 
and dignity. The problematic relationship of the United States to dignity is based 
in large part on the racially defined system of status degradation associated with 
slavery and, later, Jim Crow. Whereas Europe marked status in terms of the privi-
leges belonging to the nobles (many of which were dignitary in the sense that we 
use the term today), the United States eliminated aristocracy, preserving only the 
downward status departure reserved for slaves (as well as Native Americans and 
many non-English immigrants).

There is no doubt that my book fails to sufficiently address this issue. I made 
an analytic mistake in hewing so closely to the case law itself, which almost com-
pletely fails to mention race in any respect (focusing instead on humanity in the 
form of mental illness and physical medical suffering). But that elision is itself an 
important hint about the opportunities and dangers we now face. The racism of the 
current system is now well acknowledged. Reforms based on this have been mod-
est but real (consider the reduction in the crack/powder cocaine weight thresholds 
for mandatory minimum prison sentences from 100:1 to 18:1), but they may have 
gone as far as they can. Arguments based on dignity can disrupt the presumptions 
that a racially coded fear of crime has normalized. At the same time, gains won on 
the basis of arguments for humanity and dignity are likely to weaken as they are 
applied to individuals and groups to whom society has yet to acknowledge full 
human dignity and equal status. We need a dignity and racial/class justice move-
ment that goes back and forth between defining the minimum features of a human 
existence for all members of contemporary society and highlighting the structural 
denial of those features to those bearing stigmatized identities.

As Professor Platt has himself taught me, history matters, and we need to figure 
out where we are in the present conjuncture. The last wave of prisoner activism 
and liberal prison reform politics in the late 1960s and 1970s was challenged from 
the left by a radical prison movement that sought to define the correctional para-
digm of that era as a tool of class- and race-based domination, and from the right 
as a relinquishment of a crucial component of public order. The disaster of mass 
incarceration that followed was not the product of either choice, but soon rendered 
both superfluous. At the current moment, prison protests, such as the remarkable 
hunger strikes that in 2013 mobilized thousands within the California prison sys-
tem in protest of the state’s reliance on prolonged and indefinite use of extreme 
isolation incarceration (23-hour-a-day lockdown with no programming), reflect 
the prisoners’ clear strategy to emphasize their own humanity and their need for 
respect of their essential human dignity over their political agency or their potential 
as a vanguard for radical political change. My inclination is to believe they have 
identified the right way forward.
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Alessandro De Giorgi*

alonG with woRkS like Jonathan Simon’S MAss InCArCerAtIon on trIAl (2014) 
and Marie Gottschalk’s Caught (2015), Cheap on Crime: Recession-Era 
Politics and the Transformation of American Punishment is an important 

addition to an emerging stream of literature that is trying to imagine the possible 
futures of mass incarceration in the United States. Hadar Aviram’s book is precisely 
the kind of prefigurative work that is needed in the field of punishment and society 
in the wake of the US mass incarceration crisis. Such research is necessary because 
it projects the debate beyond a critique of the penal state to anticipate, and perhaps 
even influence, future developments in the field. Of course, this is always a risky 
endeavor for scholars, but one that is needed to stimulate meaningful public debate 
on possible ways to overcome the current penal crisis.

In a dense but accessible style, Cheap on Crime examines the set of discourses, 
rhetoric, practices, and policies that have started to coalesce around the penal field 
in the aftermath of the great recession of 2007–2008. Hadar Aviram analyzes the 
significance of cost-based arguments for penal reforms aimed at reducing the US 
prison population, such as those promoted in recent years by bipartisan initiatives 
such as the Smart on Crime Coalition or the Right on Crime campaign. After an 
engaging journey through some of the most significant recent developments in the 
penal reform movement across the United States, the author concludes that the cur-
rent managerial language of cost-benefit analysis, cost reduction, evidence-based 
practice, and financial sustainability might provide the only residual vocabulary 
through which decarceration can be framed in the age of financial austerity and 
small government. In Aviram’s words:

The advent of the financial crisis has given rise to a prominent new dis-
course of cost, frugality, and prudence, which has permeated our political 
and public conversations about corrections and has become a powerful 
rhetoric and motivator in political campaigns and administrative negotia-
tions. I call this new discourse “humonetarianism,” a term I chose because 
it draws attention to the cost-centered logic behind nonpunitive reforms. 
(Aviram 2014, 4)

* alEssandro dE giorgi is associate professor in the Department of Justice Studies at San José State 
University, California, and a member of the Social Justice Editorial Board.
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Aviram provides several examples of how supporters of policy initiatives and 
campaigns for penal reform frame them not in terms of humanitarian concerns or 
social justice, but rather on cost-benefit considerations alone. This would include 
the failed 2012 voter initiative to abolish the death penalty in California (Proposition 
34), the successful campaign to reform the Golden State’s draconian three-strikes 
legislation (Proposition 36), and the recent wave of legislative reforms to legalize 
cannabis and limit some of the excesses of the war on drugs (e.g., in Colorado and 
Washington).

Aviram is not oblivious to the possible pitfalls of such technocratic and market-
friendly approaches to the penal crisis, namely the looming risk that such reforms 
might not be less punitive than current penal policies, but simply less expensive 
and perhaps even more unjust. For example, the cost argument might result in a 
dangerous mix of prison privatization, reduction of services available to prisoners, 
and a shifting of the costs of detention from the state to inmates and their families, 
now increasingly perceived as burdens or consumers (ibid., 121–38). Indeed, as 
Aviram documents in the book, these developments have begun to emerge in dif-
ferent regions of the United States. Despite these concerns, however, the author 
of Cheap on Crime seems to see promise in the emergence of what she defines as 
the new humonetarian consensus around the correctional crisis. It is a narrow but 
important window of opportunity for the construction of bipartisan coalitions to 
reform the penal state and downsize its carceral machine. As Aviram writes in the 
concluding chapter of the book:

Speaking about financial prudence has freed politicians, administrators, 
and even law enforcement agents to advocate for policies that go against 
the grain of a four-decade-long project of mass incarceration. And while 
localities vary in their response to humonetarian discourse, political cam-
paigns for change, such as death penalty abolition, scaling down the war 
on drugs, and habitual offender law reform, have been successful in many 
states in which such reforms failed prior to the financial crisis. (Ibid., 150)

Below I will critique Aviram’s perspective and argue that the neoliberal ideology 
that constitutes the backbone of the humonetarian consensus might be more peril-
ous than promising. In other words, the present wave of austerity-driven reforms 
might strengthen the penal state rather than dismantle it.

The cost-centered arguments for decarceration described in Cheap on Crime 
are noteworthy due to the asymmetric nature of public spending on prisons and 
the correctional apparatus. During the 1980s and 1990s, there was growing public 
dissatisfaction with welfare. Mass incarceration is similar in that the fiscal system 
subsidizes institutions that do not directly target the citizens who fund them with 
their tax-dollars. Reminiscent of the “abolish welfare as we know it” campaign of 
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the 1990s, today fiscally conservative politicians and neoliberal think tanks artfully 
cajole taxpayers to withhold funding from institutions that cater mainly to the poor. 
Rather than a serious attempt to dismantle the penal state, the current “cheap on 
crime” rhetoric about the financial unsustainability of the US correctional system 
heralds a broader process of public disinvestment and institutional disengagement 
from marginalized populations who are increasingly left to fend for themselves in 
a post-welfare society.

For the thousands of people leaving prison each year only to return to the 
segregated neighborhoods from which they were taken, these developments are 
particularly problematic in a neoliberal/post-welfare society in which penal institu-
tions now represent the only available resource to fulfill the basic needs of many of 
the poor, such as housing, nutrition, and healthcare. This is not to suggest that the 
poor actually receive decent housing, nutrition, and health care in prisons, or that 
prisons should even perform that role. However, the services they receive inside 
still exceed what they can find outside. In California, the virtual abolition of state 
parole in favor of county-level supervision in the wake of the Public Safety Realign-
ment (AB109)—one of the humonetarian penal reforms Aviram mentions—had 
the immediate effect of depriving parolees of even the few residual services once 
available to them. In the end, could the new “cheap on crime” rhetoric be symp-
tomatic of our society’s unwillingness to fund even prisons, to the extent that they 
house mostly poor and racialized social groups and are supposed to provide for 
their basic needs such as food, shelter, health care, and so on? Although it could be 
argued that any strategic opportunity or change in policy leading to decarceration 
should be seized upon, the neoliberal rationality underlying humonetarian penal 
reforms is fundamentally twisted.

Arguments for penal reform based on cost-effectiveness, such as those described 
by Aviram, could also further normalize the penal state by suggesting that its 
problems are essentially technical and budgetary. Fixing the system then requires 
only a better allocation of resources. The “smart on crime” and “evidence-based” 
rhetoric thus might create the illusion that mass incarceration was not the product 
of political decisions, but rather the unintended consequence of genuine attempts to 
address crime, or of erroneous interpretations of available criminological evidence. 
However, a technocratic solution to the mass incarceration crisis is unimaginable. 
As the broad, critical literature emphasizes, the structural foundations upon which 
the edifice of the carceral state was built—such as social inequality, economic 
insecurity, racialized poverty, etc.—remain in place

Paradoxically, then, rather than “expand[ing] the limits of the sayable in a 
political universe that does not reward ‘soft on crime’ stances” (ibid., 56), the cost-
benefit logic of humonetarianism might further restrict the boundaries of political 
discourse and obstruct other potential channels of mobilization against the penal 
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state. By establishing cost-effectiveness as the only rational approach to the penal 
crisis, humonetarianism rules out any other oppositional discourse as utopian. As 
Marie Gottschalk (2015) suggests, the current wave of bipartisan rhetoric on penal 
reform should raise our suspicions rather than galvanize our enthusiasm. After all, 
the penal state was built by conservatives and liberals—and perhaps even more 
by the latter, according to Naomi Murakawa (2014). Could the growing biparti-
san support for humonetarian strategies be a cause and a consequence of the fact 
that the very foundations of the penal state are never called into question? Is the 
absence of public debate on the connections between carceral expansion and the 
deepening of social inequality, the rise of economic insecurity, and the substantial 
public disinvestment from poverty programs the price we pay for such bipartisan 
support for reform?

Another question the book raises is whether decarceration is actually taking 
place, even in the timid steps described by Aviram. Cheap on Crime offers examples 
of non-punitive policies made possible by the new vocabulary of fiscal prudence 
and smartness on crime, including marijuana legalization (Aviram 2014, 88–97) 
and the growing support for the abolition of the death penalty across the United 
States (ibid., 58–77). But are these actual signs of the emergence of a consensus to 
“reduce the wasteful system of criminalization and incarceration” (ibid., 97)? As 
far as marijuana is concerned, despite the anti-war on drugs rhetoric surrounding 
it, legalization might now seem socially desirable mostly because a high number of 
respectable middle-class citizens would fall into the carceral net if the criminaliza-
tion of cannabis were to continue unabated. Although a welcome development, the 
decriminalization of marijuana per se may not necessarily signal a less punitive 
approach toward the stigmatized populations that have been the main targets of 
the cyclical war on drugs.

In the case of the death penalty, Aviram points out that the cost-saving rhetoric 
has opened up new opportunities for reform by framing the issue in a language that 
sidesteps human rights arguments in favor of cost reduction, thus making bipartisan 
abolitionist coalitions possible:

While the recent achievements on this front are not solely attributable to 
the cost-centered argument, its contribution lies in creating the conditions 
that made it possible to transcend the traditional debates about the death 
penalty (human rights, deterrence, racial discrimination) and make aboli-
tion an appealing cost for voters across the political spectrum. (Ibid., 77)

At issue here, however, is not that the best way to oppose the death penalty is 
to argue that it is too expensive, but rather that it has become politically unrealistic 
to call for abolition simply because it is unjust and inhumane. By removing these 
points from public discourse, the humonetarian rhetoric shields the discussion 
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from the need to rethink the entire penal system, its structural logic and its goals, 
at a deeper level. Furthermore, the depoliticization of the issue attested to by the 
replacement of human rights arguments with budgetary calculations may not be 
the only price the abolitionist movement is paying to the new “right on crime” 
coalitions. A higher price might be the de facto normalization of life without the 
possibility of parole—the “other death penalty”—as the only plausible alternative 
to capital punishment.

The swing of the pendulum toward non-punitive penal reform might not yet 
be as decisive as Aviram suggests in Cheap on Crime. Indeed, reductions in the 
overall US prison population over the last few years have been very limited. If the 
pace of reductions of the federal and state prison populations registered between 
2009 and 2012 (the last year of decline) continues, we will not return to the 1985 
level of 750,000 prisoners until the year 2038.

Lacking significant political pressure from below, cost-based arguments can 
support any policy, not just less-punitive ones. As the sources of mass incarcera-
tion have intensified since the outset of the punitive turn in the mid-1970s, this is 
even more likely. After all, the recent financial crisis was conjunctural, whereas 
the political and economic transformations that facilitated the penal expansion of 
the last four decades are structural in nature. In this sense, a real shift toward a less 
punitive approach to the criminal question requires a deeper rearticulation of the 
relations between penal institutions, labor markets, and the society at large. The 
piecemeal reforms we have witnessed so far may not be a prelude to a structural 
transformation, but instead may preempt it.

Cost-based, austerity-inspired solutions to the crisis may ultimately reinforce the 
neoliberal rationality of disinvestment from the poor, who are increasingly perceived 
as a disposable surplus population too costly to maintain even in prison. Since the 
early 1970s, economic elites facing capitalist crises have turned to austerity as their 
main exit strategy. Yet the narrative of austerity cannot draw to the humonetarian 
cause the marginalized communities directly affected by penal expansion and who 
currently pay the real price of mass incarceration. Nonetheless, dismantling the 
penal state requires their mobilization. Historically, no system of social domina-
tion has crumbled under the weight of its costs, unless those costs were raised to 
unsustainable levels by the struggles and resistance of those oppressed by such 
systems. Therefore, I am inclined to read Hadar Aviram’s excellent book more 
as a warning about the perils of the humonetarian consensus than as a message 
of hope about changing winds in the penal field. As for the strategic opportunity 
to support these attempts despite their ambivalence, which Aviram herself insists 
upon, Cheap on Crime raises crucial political questions for all of us to debate, and 
it is as timely as a book can be.
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