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From Bench to Dock: Putting Judges on Trial
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Historian and civil rigHts activist Howard Zinn (1994) Has famously argued 
that “you can’t be neutral on a moving train.” When events are moving 
in perilous directions, to avoid taking sides in the name of neutrality is 

tantamount to resignation. American criminal justice has long been on a treacher-
ous route, if it has not already “run off the rails” and “collapsed” (Stuntz 2011, 
5). This is perhaps most evident in the emergence of what has come to be called 
“mass incarceration,” that is, the excessive overuse of imprisonment and the rapid 
spread of serious human rights violations inside the country’s prisons over the last 
four decades or so.

Jonathan Simon, one the foremost penologists worldwide, has been anything 
but neutral in his reaction. Mass Incarceration on Trial is part of a long series 
of high-profile publications through which Simon has sought to help reverse the 
course of the US penal system, not only exposing its grave injustices and deeply 
harmful consequences thus far, but also proposing concrete ways to radically alter 
it in the immediate or near future. Elegantly written and passionately argued, Mass 
Incarceration on Trial grapples with mass incarceration through a painstaking 
examination of a series of court challenges to prison conditions in California, 
culminating in the Supreme Court’s landmark 2011 decision in Brown v. Plata 
to declare conditions in California prisons unconstitutional and impose a popula-
tion cap on the state prison system. As well as demonstrating how the judiciary 
can function as a motor of fundamental penal reform from within the American 
criminal justice system itself, the book distills the lessons that can be learned 
for penal reform activism more broadly, thereby inspiring hope that large-scale 
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progressive change is truly possible. In what follows, I elaborate on some of the 
book’s major strengths, while also raising two interrelated issues: first, the degree 
to which reliance on the concept of dignity as a guiding principle of constitutional 
law can promote grassroots change in penal matters; and second, the conditions 
under which American judges may be more likely to put their decision-making 
powers at the service of such change.

Mass Incarceration on Trial suggests that an essential but heretofore underused 
tool for furthering fundamentally progressive penal reform in the United States 
today is invocation of the notion of dignity; a notion that has in recent years be-
come increasingly influential as a constitutional value within the US legal system 
as a whole, and one that largely formed the basis of the majority opinion in Brown 
v. Plata. According to Simon, a powerful lesson we can—indeed, should—learn 
from the US experiment with mass incarceration is that “human dignity and public 
safety go together; one cannot flourish without the other” (Simon 2014, 9). Simon’s 
argument is that protecting human dignity, whether in the sense of diverting law-
breakers away from prison or eliminating cruel, unusual, and inhumane punishment 
for those put behind bars, has two distinct but interrelated advantages. It is the key 
not only to protecting lawbreakers’ own safety (e.g., by eschewing their exposure 
to deeply unhealthy custodial conditions), but also to preempting or arresting the 
criminogenic effects of imprisonment that put public safety at risk. To the extent 
that progressive criminal justice reforms enacted in the 1960s through judicial deci-
sions based on the notion of dignity—e.g., enhanced rights for criminal defendants 
under the Fifth Amendment and the protection of prisoners’ rights under the Eighth 
Amendment—proved short-lived because they appeared to underplay or otherwise 
ignore crime control concerns, the challenge today is to highlight and establish 
confidence in the consequential utility of human dignity as a means to public safety.

Simon recognizes that prison reform litigation based on dignity cannot alone 
correct the social injustices underlying and reproduced through mass incarceration. 
But he also persuasively argues that this awareness must inform, not discourage, 
any effort to claim human rights for the victims of mass incarceration. Even though 
litigation cannot be an effective vehicle for promoting substantive policy change 
unless other political and social forces are also poised to move in this direction, 
Simon remains firmly committed to a measured optimism about the power of 
litigation “to open small but potentially critical ruptures in the naturalness of legal 
order and social hierarchy” (Simon 1992, 940; see also Feeley and Rubin 1998).

The very concept of human dignity is open to various uses, however, not least 
because it eludes precise definition. To this extent, the combination of human dig-
nity and public safety can assume different forms than the one envisaged in Mass 
Incarceration on Trial. Indeed, the right to dignity is not necessarily antithetical 
to, and may come to serve, institutional and other forms of violence committed 
in the name of the right to public safety. A good example of this can be found 
in Justice Antonin Scalia’s concurring opinion in McDonald v. City of Chicago 
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(2010), a landmark case in which the US Supreme Court struck down a gun ban 
and extended the right to “keep and bear arms” to 50 states.

For Scalia, a staunch “gun rights” advocate who has gone so far as to suggest 
that Americans may have a constitutional right to own and carry shoulder-mounted 
antiaircraft missiles, the right to keep and bear arms amounts not only to a matter 
of safety in the sense of enhancing self-defence against criminal threats, but also 
at least in part to a matter of dignity. Scalia, in other words, appears to offer a re-
versal of the logic espoused by Simon. While conceptualizing dignity merely by 
reference to “law-abiding members of the community,” Scalia renders their dignity 
as an end-goal and their safety as a means of achieving it (never mind ample solid 
evidence from the United States and elsewhere that higher gun ownership rates 
result in higher rates of deaths from firearms). Unsurprisingly, Scalia dissented in 
Brown v. Plata, noting the prospect of releasing 46,000 prisoners under court or-
der was “outrageous” insofar as public safety would be jeopardized (Simon 2014, 
152). Although the Brown majority took steps to protect prisoners’ dignity while 
concurrently affirming that imprisonment is not a necessary or sufficient condition 
of public safety, this surely is not a guarantee that Scalia’s formula of dignity and 
safety will not prevail in future cases.

The point here is not just that the elasticity of the concept of dignity implies 
it can be interpreted and applied in multiple and contradictory ways, including in 
ways that stand in contrast with progressive aspirations. As Rosen (2015) observes, 
the deeper problem with placing one’s hopes for progressive policy change in the 
judicial invocation of dignity as a guiding principle of constitutional law lies in 
“empowering judges to decide whose dignity trumps when the interests of citizens 
with very different conceptions of dignity clash.” Other things being equal, it is 
questionable whether using the language of dignity will provoke judges who have 
long contributed so decisively to the rise of mass incarceration with their punitive 
decision-making under the banner of public safety to abandon their modus operandi 
and start to pursue decarceration to protect lawbreakers’ dignitary rights.1 Even 
if dignity continues to play a role in prison reform litigation from now on, this 
may be in the form of public dignity as entangled with public safety—a version of 
dignity that fails to extend to lawbreakers and is practically defined in opposition 
to their basic human rights.

One can, of course, trace examples of conservative punitive judges who 
transformed themselves into liberal advocates of the rights of prisoners and other 
disadvantaged groups in society. Such change, however, is uncommon and tends 
to stem from highly idiosyncratic factors, which implies it may not be relied upon 
as a means of galvanizing or otherwise supporting grassroots institutional reforms. 
However, by delving into trajectories of personal transformation one can perhaps 
discover important clues as to how to trigger large-scale liberalizing effects on es-
tablished patterns of judicial decision-making through cultivating cultural changes 
within and across the judiciary as a whole.
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In this vein, the metamorphosis of Earl Warren, one of the most influential US 
Supreme Court justices, might be instructive. Most people associate Warren with 
his tenure as chief justice between 1953 and 1969, when he played a crucial role 
in the expansion of civil rights and personal liberties in the United States. Not ev-
eryone considers Warren and his court to have been “radically activist” in terms of 
aspirations, or, in any case, to have succeeded in promoting far-reaching changes 
in policy and practice (see, e.g., Rosenberg 1991; Scheiber 2006; Stuntz 2011). 
Warren nevertheless reached progressive rulings in a range of landmark cases, from 
Brown v. Board of Education (which ordered school desegregation), to Gideon v. 
Wainwright (which secured provision of counsel to indigent criminal defendants), 
to Mapp v. Ohio (which made available the exclusionary remedy for police abuse 
of Fourth Amendment rights), to Miranda v. Arizona (which sought to protect the 
constitutional rights of suspects in custody), to name but a few.

What usually goes unnoticed is Warren’s prior service as attorney general of 
California during World War II, when he gave his approval for what Simon (2014, 
171) describes as a profound aberration from democracy: that is, the evacuation 
and indefinite internment of tens of thousands of innocent Japanese Americans. 
The important point here is that Warren’s liberalism as chief justice is said to have 
been at least in part the outcome of feeling personally guilty for his illiberalism 
as California’s attorney general (see, e.g., Reeves 2015). If so, could it be that the 
key to liberalizing judicial practice today is to attach shame to excessively punitive 
decision-making patterns, thereby also instilling guilt into judges whose decisions 
have actively contributed to the rise of mass incarceration? Mass Incarceration 
on Trial does not make direct reference to Warren, except to note that the majority 
opinion he wrote in Trop v. Dulles, a lesser known but still important case where a 
specific noncapital sentence was found to be unconstitutional, broke new ground 
by introducing the language of dignity into Supreme Court litigation for the first 
time.  Warren’s trajectory still lends support to Simon’s suggestion that penal reform 
in the United States today “must begin with remorse for a record of human rights 
violations that went on for decades” (ibid., 168).

Simon’s primary concern here is not with the judiciary, but rather with “those 
officials who led us into mass incarceration, those who planned and operated pris-
ons they knew would deny prisoners basic human rights such as healthcare” (ibid., 
169). In Mass Incarceration on Trial, judges mostly sit on the bench, rather than in 
the dock, their role extending to castigating state authorities for their enthusiastic 
endorsement of excessively punitive policies, thereby hopefully helping to form 
and spread a new, humanitarian “common sense” about prisons, prisoners, and 
crime prevention. Indeed, Simon explicitly credits the majority in Brown v. Plata 
with having already achieved the “judicial shaming” of California’s prolonged 
tolerance of inhumane prison conditions (ibid., 155). But just as courts can—and 
do—contribute to shaping broader discourses, broader discourses can be applied 
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to assess and influence courts themselves. More to the point, unless one presumes 
that the judiciary bears no responsibility for the rise of mass incarceration or that 
it has somehow undergone liberalization already, there is no reason why judges 
should be exempted from the shaming they impose on others. Was it not judges 
who sent hundreds of thousands of people to prisons they knew would deny basic 
human rights to prisoners?

Mass Incarceration on Trial argues that the judiciary has been increasingly 
affected by a “humanitarian anxiety” regarding the effects of mass incarceration—
namely, “revulsion at current practices and a motivation to reform them in the name 
of decency” (ibid., 150). Crucially, humanitarian anxiety is said to have been trig-
gered among judges through their exposure to photographic images of prisoners’ 
suffering, including the images Justice Kennedy appended to his majority opinion 
in Brown v. Plata (which also apparently brought Justice Kennedy himself into the 
majority, contrary to his past record as an active supporter of harsh imprisonment). 
The underlying premise here is that knowledge of the suffering of others carries 
an intrinsic resolutory potential, since it is bound to animate the universal human 
capacity for empathy and a sense of moral obligation to intervene remedially. It 
is implied that if judges previously failed to take action against mass incarcera-
tion and its effects, it is because the suffering of prisoners remained beneath their 
notice (ibid., 150).

Prison conditions and prisoners’ suffering, however, have not been inconspicu-
ous. If anything—and this, admittedly, is a point I have missed in my own previous 
work—the mass media in the United States have long afforded a significant degree 
of visual access inside the country’s prisons (e.g., not least through television 
documentary series such as A&E’s Investigative Reports and History Channel’s 
Big House), directly or indirectly positioning spectators as witnesses to prisoners’ 
pain. It may be true that not all media representations of prisons and their prison-
ers aim or manage to confront spectators with responsibility to act on prisoners’ 
misfortune; conservative cues, for example, may legitimate harsh prison conditions 
in the sense of just retribution or public protection against dangerous offenders, 
real or constructed (see Brown 2009). Yet the reason behind inaction against mass 
incarceration cannot be purely ignorance about its nature and consequences. As 
members of society, US judges have been just as likely as the rest of the nation to 
be exposed to mass-mediated images of prisoners’ plight, and thereby to have at 
least an idea of what goes on behind prison walls in the country, not to mention 
that the judiciary has also had additional access to damning information about cus-
todial conditions through ever-increasing flows of prison reform litigation, already 
amounting to 20 percent of the entire federal court docket by 1995 (see Guetzkow 
and Schoon 2015; Schlanger 2003). If, as Simon (2014, 150) argues, judges “are 
probably the most important audience [prisoners’ suffering] could reach,” insofar 
as “they are the institution most accessible to the excluded and the outcast,” then 
the question of their reaction becomes all the more significant.
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Were one to address judicial behavior solely in terms of “reaction,” however, 
one would miss what is arguably the most important point. At stake for other audi-
ences is long-standing tolerance and even consensual support for the more or less 
visible suffering of prisoners. The issue in the case of judges is not so much their 
passivity or their reluctant and inadequate responses toward the known harmful 
consequences of mass incarceration, as it is their excessive use of custodial sentences 
as a form of knowing active imposition of harm on lawbreakers in the first instance. 
Once due recognition is paid to the fact that the role of judges in the rise of mass 
incarceration has been first and foremost proactive, if also encouraged by various 
other groups (e.g., political elites, citizen constituencies, and trade unions), then it 
is all the more clear that judicial behavior needs to be examined by reference to the 
ways in which judges justify their actions (and inactions) to themselves. The most 
likely candidate here is a belief in long custodial punishment under harsh conditions 
as a means of avenging crime and incapacitating purportedly incorrigible criminal 
populations that would otherwise undermine public safety.2

This brings us to a further point. In and of itself, knowledge of the suffering of 
prisoners is an important but insufficient condition for the emergence of “humanitar-
ian anxiety,” be it among judges or anyone else. Although the empathic emotions 
that are necessary to induce a sense of responsibility for remedial action cannot 
be animated when the pain of others remains in obscurity, there is no guarantee 
that empathy will actually be called forth as soon as the pain of others comes to 
the surface. Humans do have a natural capacity for empathy, but the expression 
of empathy is a matter of culture and the politics that shape it. To put the point 
differently: whether empathy is the response to suffering others depends largely 
on the culture that defines the meaning that others and their condition have for us.

According to research on responses to violence, a crucial precondition of em-
pathy is that sufferers are deemed worthy of empathic reaction, and that failure 
to react empathically to their predicament is considered discordant with dominant 
moral principles. Conversely, if sufferers carry individual or collective labels that 
dress their plight in the clothes of deservedness and necessity, empathy toward 
them is unlikely to emerge; here exhibiting empathy may in fact be prohibited 
by the moral strictures of the day. Stereotypes that justify the imposition of pain 
on others and prevent empathic intervention to remedy their misfortune may be 
durable even against direct, physical visibility of the misfortune at issue, regard-
less of whether or how one may be related to victims (e.g., through kith or kin; see 
Cheliotis 2010). To borrow from Norwegian philosopher Arne Johan Vetlesen’s 
writings on the Holocaust, mass incarceration and the role of judges in its rise and 
persistence must be understood as a situation “where the victim is not lost from 
view, but instead remains a focus—a focus whose significance is nothing else than 
that of lending the evil to take place its quality as something legitimate (required, 
necessary) to do” (Vetlesen 2005, 27).

This essentially supports Simon’s call for anchoring penal reform in the United 
States today to remorse for the long record of human rights violations in the 
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country’s prisons. It also affirms Simon’s insistence that a new discourse about 
prisoners, prisons, and crime prevention also needs to develop and spread across 
the United States: a discourse where prisoners are fully included in the category of 
human personhood and are no longer labeled as homogeneously and irredeemably 
dangerous; a discourse where recognition is paid to the dual need for reducing the 
use of imprisonment and humanizing custodial conditions; a discourse, finally, that 
calls for the decriminalization of innocuous behaviors and shifts the focus of crime 
prevention toward regulation of the routine activities and situations in which crimes 
tend to occur. Indeed, much of what Simon includes in this alternative discourse 
is a requisite for generating the sense of remorse he deems necessary. Once, for 
example, the label of generic and invariable dangerousness is successfully detached 
from prisoners, and once it is firmly established that many offenders suffer cruel, 
inhuman, and degrading treatment in prisons for crimes that could have been dealt 
with less painfully, less expensively, and more effectively through community-based 
schemes, then support for mass incarceration can turn into an object of shame.

But if, as I have argued above, it is important that the judiciary not be exempt 
from such shaming, then judges may be an uncertain source for the new common 
sense that shaming, theirs or that of others, requires. Penological scholarship can 
step in and provide essential input to the production of the humanitarian discourse 
Simon envisages. True, penology has not been entirely immune to responsibility 
for the “old common sense” that encouraged undue fear of criminal victimization, 
invented classes of criminally prone people, and called for their punitive incapaci-
tation. Yet, by virtue of its empirical and normative expertise, together with its 
strong critical caucus, penology is well placed for the task at hand. Indeed, Mass 
Incarceration on Trial abundantly attests to this.

Beyond offering a clear and comprehensive evidence-based picture of the brutal 
nature of US prisons, the book explains in meticulous detail why its findings should 
be cause for grave moral concern, over and above issues of unconstitutionality. 
That the reader is exposed to the grim realities of US imprisonment and to powerful 
arguments about the various ways in which the realities in question are morally 
reprehensible is important in terms of of promoting change. Considered alone, cruel 
conditions of imprisonment cannot generate emotional disquiet and soul-searching, 
let alone support for substantive reform, among people whose beliefs remain 
unchallenged that such conditions are justifiable. Conversely, unless grounded in 
thorough accounts of life inside prisons, moral critiques of imprisonment are bound 
to be denied as irrelevant and sensationalist, especially among prison enthusiasts. 
But Mass Incarceration on Trial does not stop there. It adds further impetus to the 
case for grassroots penal reform, and decarceration in particular, recognizing and 
responding with convincing empirical evidence to “realist” criminological concerns 
about how to deal with the realities of crime, including recidivism—issues that 
critical criminologists are not always comfortable to acknowledge and debate.
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Although it is a cliché to say about books one deems important for human 
welfare that they should be read by everyone, Mass Incarceration on Trial fully 
deserves this accolade. It is perhaps most imperative, however, that the book be 
read by American judges, so as to encourage urgent change among this strategi-
cally positioned body of professionals. If anything—and this is another significant 
contribution of Mass Incarceration on Trial—Simon’s focus on Brown v. Plata 
and other recent landmark court decisions about prison conditions in the United 
States illustrates that a different, progressive course is truly possible in judicial 
practice. At the same time, the book’s readership should ideally extend beyond US 
borders, not least because the US example of excessive punitiveness has inspired 
or otherwise contributed to similar developments in many other parts of the world.

NOTES

1. The escalation of strict sentencing guidelines and mandatory minimum sentencing laws from 
the 1980s onward is often said to lie behind the rise of mass incarceration in the United States by having 
stifled the discretion of judges and forced them into making ever-greater use of long custodial sentences 
(see, e.g., Murakawa 2014, 115–19). The rise of mass incarceration, however, was already underway 
when sentencing guidelines and mandatory minimums began to proliferate. At least as concerns the 
consequences specifically of sentencing guidelines for judicial practice, moreover, it has been argued 
that while judges could have exercised a significant degree of discretion and even given rise to a “com-
mon law of sentencing,” in good part because guidelines have often been incomplete and vague, they 
have instead proceeded to enforce guidelines with a rigor that was not at all required formally (Gertner 
2007; see also Ulmer 2005). Although judicial discretion has formally increased since 2005, when the 
Supreme Court declared in Booker v. United States that federal sentencing guidelines are merely of 
an advisory nature, prison rates over the same period have only declined modestly in most states, and 
have continued rising unabated in several others (The Sentencing Project 2015). Indeed, most federal 
judges still support, and practically adhere to, federal sentencing guidelines (Osler and Bennett 2014; 
Rakoff 2015).

2. Although this may be the discourse commonly communicated by conservative media and 
widely shared by political elites, state officials, prison administrators, and large segments of the public, 
judicial attitudes and practices are not necessarily deferential to external pressures.
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Knowing about the Atrocities of Mass Incarceration

Benjamin Fleury-Steiner*

The problem is not to explain how anyone “denies,” but how 
anyone’s attention is ever held.
—Stanley Cohen, States of Denial (2001, 13).

JonatHan simon’s Mass IMprIsonMent on trIal: a reMarkable Court DeCIsIon 
and the Future of Prisons in America is an important piece of scholarship. 
Simon presents an eminently readable and engaging book-length treatment 

of the US Supreme Court’s landmark decision in Brown v. Plata (2009). Make 
no mistake, this is a truly landmark decision: it is the first time the highest court 
in the United States held an entire state’s prison system in violation of the Eighth 
Amendment prohibition against cruel and unusual punishment and ordered the 
release of more prisoners than any court ever has before. Mass Imprisonment on 
Trial takes the reader on a journey that transcends court decisions alone. Simon 
brings to life the cultural and legal conditions that produced what he thoughtfully 
calls “total incapacitation”:

If mass incarceration describes a prison system grown to many times its 
normal scale, total incapacitation describes the rationale—often spelled 
out in slogans like “Use a gun and you’re done” or “Three strikes and 
you’re out”—that allows a criminal justice system to produce and sustain 
that condition. (Simon 2014, 18)

The book is an unflinching exploration of how total incapacitation has become 
the new common sense in California and mass incarceration the state’s thoroughly 
inhumane endgame. Simon’s attention to the dominant narratives of threatening 
black revolutionaries of the 1970s, to obsessive media and elite attention to serial 
murder and drug panics throughout the latter part of the twentieth century, illuminates 
how a human rights catastrophe behind bars was inevitable. By warehousing so 
many of its already impoverished and racially aggrieved citizens, political and legal 
elites in California and in Washington, DC, set in motion a system that propagated 
the denial of basic human rights to prisoners—namely, the right to basic health 
care for dangerously chronic illnesses. As Simon convincingly shows, even as the 
denial of health care resulted in wide-scale torture and preventable deaths behind 

* Benjamin FLeury-steiner (email: bfs@udel.edu) is associate professor of sociology and criminal 
justice at the University of Delaware. For more than a decade, he has taught graduate and undergraduate 
courses on inequality, mass imprisonment, and the death penalty. Fleury-Steiner’s recent books 
include Jurors’ Stories of Death: How America’s Death Penalty Invests in Inequality (2004), Dying 
Inside: The HIV/AIDS Ward at Limestone Prison (2008), and The Pains of Imprisonment (2013, with 
Jamie Longazel).
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bars, the unstoppable and devastating path of total incapacitation was already 
inescapably in motion.

Yet Justice Kennedy, who long sided with the majority in sanctioning mass 
incarceration policies, could no longer acquiesce to the needless horrors of mass 
incarceration in California. Indeed, Simon makes a persuasive case that the Brown 
decision was something far more than an “unusual” case:

If California’s decades-long period of chronic hyper-crowding were the 
exception in America, if the illness burden on its prisoners were unusual, 
Brown might be seen as a remarkable but unique judicial intervention—the 
Bush v. Gore of prison jurisprudence. But Brown was not an exception. 
Overcrowding is the rule in American prisons, and at least a quarter of 
state prisoners suffer one or more chronic illnesses. Prisoners in most 
states are subject to the overcrowding and torture that the Court found 
unconstitutional in Brown v. Plata. (Ibid., 134)

My reading of Simon’s book is therefore a national story of mass incarceration 
at its tipping point. Justice Kennedy appears to have hit his own cruelty ceiling 
in Brown, just as he did when outlawing executions of the mentally disabled and 
juveniles. For Kennedy, at some point the assessment of what constitutes “cruel 
punishment” must engage with basic questions of human dignity—a principle codi-
fied in international law that he is not afraid to cite in his majority opinions, but 
is not yet enshrined in the US Constitution, nor officially embraced by its largely 
retrograde political establishment. Simon’s call for implementing into law the 
fundamental protection of basic human dignity provided by the UN Declaration 
of Human Rights is not novel in other legal contexts in the United States (e.g., 
Davis 2008), but it is unique to most studies of punishment and mass incarceration.

Mass Incarceration on Trial is a demonstration of a brilliant public intel-
lectual at work. Simon brings to life Brown’s enormous archive of atrocities. By 
highlighting the remarkable photographs of California’s “birdcage” approach to 
torturing mentally ill prisoners and images of grossly overcrowded conditions on 
the inside, the book confronts the sensibilities of a wide reading audience. Seeing 
the pictures in the context of total incapacitation evokes a shock to the senses that 
informed lay readers are unlikely to confront elsewhere—indeed, many, if not most, 
folks outside legal and prisoner-rights activist circles may not have even heard of 
the case. Second, as a nimble and erudite translator of a long and complex legal 
evolution, Simon shows how Brown raises profoundly moral questions that main-
stream criminologists have, with a few notable exceptions, been too reluctant to 
confront. Yet my reading of Simon also demonstrates important engagement with 
what Stanley Cohen (2001) so powerfully articulates in his tour de force States of 
Denial: Knowing about Atrocities and Suffering—namely, that we must go beyond 
reporting empirical findings and offering criminal justice policy critiques alone.
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In this way, Simon’s book serves as an important model for future scholarship 
that necessarily challenges legal and social science scholars to channel their energies 
toward confronting the enormous human costs of mass incarceration. This is no 
easy feat. One must attend to complex cultural and historical fields of knowledge 
and generate, for example, new ways of thinking about mass incarceration such as 
Simon’s theory of total incapacitation and his intriguing conception of the possibili-
ties of change occurring amid a cascade of new recognitions of mass incarceration 
as an assault on basic human dignity.

To be sure, I am not advancing the idea that Simon’s book or any others like it, 
including, perhaps, my own, will drive sweeping reforms. Indeed, even if carceral 
populations were dramatically reduced and tough sentences for nonviolent drug 
crimes eliminated altogether, I do not believe those developments alone would lead 
to sweeping changes in our nation’s grievously inhumane carceral systems. Nor am 
I convinced that Simon’s proposal for Truth and Reconciliation Commissions for 
the official participants in the far-ranging human right violations of mass incarcera-
tion could gain traction in California, never mind in fiercely conservative southern 
states. Consider the Alabama Department of Corrections, a state system whose 
decades of shocking prisoner health abuses (e.g., Fleury-Steiner 2008) continue 
to deny sick prisoners even the most basic access to health care (e.g., Toner 2014).

Simon commits to making the particulars of a human rights crisis public, how-
ever painful and disturbing those details may be, and therefore speaks to what I 
believe are the virtues of Cohen’s classic work:

Whether the truth “sets you free” is neither here nor there. The choice 
is between “troubling recognitions” that are escapable (we can live with 
them) and those that are inescapable. This is not the “positive freedom” 
of liberation, but the negative freedom of being given this choice. This 
means making more troubling information available to more people. 
(Cohen 2001, 296)

Mass Incarceration on Trial is an exemplar in an important scholarship of 
“negative freedom”—a sophisticated and empirically grounded study that also 
confronts the reader with a moral choice about the disturbing realities of how we 
treat captive populations in the United States today. Human rights organizations have 
done an invaluable job of detailing the atrocities of mass incarceration and doctrinal 
analyses reveal why change in the courts is difficult in a criminal justice system 
that has little regard for international human rights law. By providing insights that 
clarify the processes and the extent of the atrocities produced by total incapacitation, 
Simon shows how these inescapably disturbing realities have come to pass in the 
first place. At the same time, Simon’s call for dignity-centered reforms comes not 
from an unsupported posture of unrealistic optimism, but tracks close to the growing 
influence of human rights campaigns that have resulted in remarkable successes, 
such as the European Union’s worldwide death penalty abolition campaign. Just as 
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Michelle Alexander’s (2010) The New Jim Crow: Mass Incarceration in the Age of 
Colorblindness has generated widespread attention to the racialized violence of the 
drug war and mass incarceration, Simon’s book holds the promise of broadening 
this debate to serious discussions of the role of human dignity.

The embrace of a human rights frame is a relatively forgotten chapter in Cali-
fornia’s carceral history. Although I have written about recent coalition building 
between social justice organizations and prison health advocacy groups (e.g., 
Fleury-Steiner 2008), my latest project is an expansive bottom-up perspective of 
this brief but important history of California before the prison boom. Investigating 
this period in the Bay Area of the 1960s and 1970s, for example, is very instruc-
tive and provides a “street-level” view of what a dignity cascade might look like. 
Specifically, my archival research1 has uncovered documents that detail robust 
coalitions of prisoner rights and social justice organizations, including the Black 
Panther Party, working hand-in-hand with numerous medical human rights organi-
zations. The forgotten history of the Bay Area Chapter of the Medical Committee 
for Human Rights (MCHR) concerns a remarkable organization that provided free 
health care to numerous prisoners and ex-offenders. MCHR was also aggressively 
involved in institutional change efforts, including a scathing audit and report of all 
San Francisco jails. Not only did the report lead to state congressional investiga-
tions, the MCHR and numerous other social justice groups fought successfully 
for the improbable election of a liberal sheriff who embraced aggressive health 
care interventions and spoke critically about the jail crisis. MCHR’s efforts also 
resulted in the release of numerous chronically ill prisoners held in San Francisco’s 
wretched jails. I would argue that this forgotten history provides some support for 
Simon’s cautious optimism around realignment in California. Indeed, the work of 
the MCHR and numerous other prison health and social justice organizations, even 
if it was a relatively short-lived chapter in the “fear years” of the 1970s, shows 
how a jail-level dignity cascade from below is possible.

NOTE

1. The information I report on here comes from preliminary research using the Phillip Shapiro 
Papers: M0928, Department of Special Collections, Stanford University Libraries, Stanford, California. 
Dr. Phillip Shapiro was a founding member of the Bay Area chapter of the Medical Committee on Hu-
man Rights, who has an extensive archive of materials pertaining to prison conditions in California in 
the late 1960s to 1970s.
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Overcoming Dehumanization: The Challenge  
for a Jurisprudence of Dignity

Mona Lynch*

JonatHan simon’s Mass InCarCeratIon on trIal uses tHe landmark prison 
conditions case of Brown v. Plata, decided by the US Supreme Court in May 
2011 as a window into the rise of mass incarceration in America and as a 

possible roadmap away from mass incarceration. The plaintiffs put forth a com-
pelling and frightening case that details systemic health care failures and abuses 
within California’s prison system, resulting in vast and deep harms to prisoners in 
the state, including numerous fatalities. For the Plata Court, “human dignity” is 
incompatible with such egregiously inadequate health care; therefore, the Court 
ruled, the California Department of Corrections and Rehabilitation had violated 
the Eight Amendment of the US Constitution. Justice Kennedy’s majority opinion 
asserted that “prisoners retain the essence of human dignity inherent in all persons. 
Respect for that dignity animates the Eighth Amendment prohibition against cruel 
and unusual punishment” (Brown v. Plata 2011, 12).
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Simon sees this explicit invocation of dignity as key to undoing the worst harms 
of mass incarceration, arguing that this decision reflects an incipient “dignity cas-
cade” that has the potential to fundamentally transform punishment in the United 
States. While his optimism about the future—and about law’s ability to rectify 
an exceptionally broken system—is refreshing, my more pessimistic side thinks 
Simon’s proverbial glass is at least three-quarters full, and that the achievement 
of dignity, much less a meaningful reshaping of prison life, is a far way off even 
in the wake of Brown v. Plata.

Thus, I begin my comments by starting near the end of Mass Incarceration on 
Trial, to try to imagine how a “dignity cascade” might flow to reach behind the 
walls and fences of modern prisons and reshape the social life that exists therein. 
Before I do so, I offer three quick narrative snapshots into those institutions, drawn 
from a state prison system I know best, the Arizona Department of Corrections. I 
offer these as a way to think about the scope of the challenge—requiring an uphill 
“flow” of that cascade, if you will—to counteract the multiple forms of dehuman-
ization that happen in such institutions. As Kennedy opined, dignity begins with 
the recognition of the basic humanity of prisoners, yet the fundamental nature of 
prison actively denies that humanity. As these snapshots begin to illustrate, the 
dehumanization processes that attend prison not only result in unconstitutionally 
inadequate health care of the kind detailed in the Plata case as a collateral conse-
quence, but they can also actively promote such failures.

Snapshot 1 is a quote from the Arizona Department of Corrections about the 
construction of a huge new penal institution, the Arizona Prison Complex–Lewis, 
which opened in 2000 and now houses nearly 5,500 prisoners:

The Arizona State Prison Complex–Lewis is one of the largest single 
correctional facility construction endeavors in the United States. The 
behemoth of prison, costing $157 million, includes two 800-bed level 3 
male units, two 800-bed level 4 male units, one 600-bed female unit, and 
one 350-bed maximum security minors unit, with a total inmate popula-
tion of 4,150, making ASPC–Lewis larger than over 30,000 towns across 
the United States. The complex contains 294 acres inside the perimeter 
patrol road. This acreage supports 23 miles of road, 22 miles of fence, 
44 acres of agriculture fields and six 24-acre stand alone prison facilities. 
(Arizona Department of Corrections website, circa 1999)

This narrative describes how many gallons of raw sewage would be processed 
daily at the prison, how many meals would be cooked and pounds of laundry 
cleaned, and it offers details about its advanced security and communications 
systems. Yet there was no sense, in this description of the “behemoth” about to be 
unveiled, that it was to be a living space, occupied by humans, some for years of 
their lives. There was no mention of programs, work or educational opportunities, 
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or how basic needs would be met, including mental and physical health care. Thus, 
this rendering of a modern penal institution exemplifies the disappearance of the 
penal subject as human being in the “late modern” (Garland 2001) penal era. The 
institution itself merely needs to contain those bodies assigned to it upon comple-
tion, with little regard for the humanity of those to be so assigned.

Snapshots 2 and 3 drill down deeper into life and death matters within that state’s 
prisons. First is an excerpt from Craig Haney’s expert witness report describing 
Arizona’s supermax cells, which was filed in Parsons v. Ryan, a recently settled 
class-action lawsuit. Second is a press description of the 2009 death of Marcia 
Powell, a prisoner in the Arizona system.

The cells are a bare concrete box with metal stool, shelf, sink/toilet, and 
either a single or double slab for a bed…. More than any other isolation 
units in the ADC system, the Eyman cells give a sense of being entombed 
in a small, concrete box. The doors to the cells have no windows but are 
made of perforated steel. Some housing pods have an additional plastic 
shield covering over the door for “enhanced security”….  I heard repeat-
edly from prisoners [in these cells], especially those with obvious mental 
illness, that they are frequently subject to the use of chemical spray—often 
for reasons that can in no way be justified, especially for the mentally ill…. 
I reviewed records of prisoners who were sprayed for covering a light 
fixture with a blanket, refusing to relinquish blankets placed over their 
heads, refusing to surrender a suicide smock, tampering with a colostomy 
bag, refusing to come out from under their bunks, holding their meal slots 
open, and refusing to take court ordered medication. (Haney 2013)

✦ ✦ ✦

On May 19, 2009, Arizona state prisoner Marcia Powell, 48, collapsed 
after being left in an unshaded outdoor chain-link cage for four hours un-
der a scorching summer sun. She later died. Temperatures at the Arizona 
State Prison Complex–Perryville had reached as high as 107 degrees that 
afternoon. The guards responsible for watching Powell as she slowly baked 
to death sat in a control room just 20 yards away…. Powell, who was 
mentally ill, had been placed in the outdoor cage while she was waiting 
to be transferred to another cell [after seeing a psychologist]…. ADC of-
ficials insisted Powell was provided with water, though that was disputed 
by other prisoners who said guards either ignored or mocked her when 
she pleaded for something to drink. Once prison employees realized that 
Powell had collapsed and was unconscious, she was transferred to West 
Valley Hospital and placed on life support. She had first and second-degree 
burns and blisters, and a core body temperature of at least 108 degrees. 
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Doctors were unsure of her exact temperature because their thermometers 
did not go any higher. (Hunter 2010)

These three snapshots reveal an institutional context in which those subject 
to confinement are so derogated as to be treated as something less than human. 
Fundamentally, the material manifestation of each site—the massive concrete 
containment facility that holds thousands within its perimeter, the concrete boxes 
where “problem” inhabitants are indefinitely stored, and the bare, outdoor cages 
used as shorter-term holding pens—denies the possibility of dignified treatment. 
Exacerbating that is the intergroup dynamic inherent to prison life that makes the 
most fragile prisoners—such as those with mental and physical ailments—especially 
likely to be dehumanized. Even in less extreme environments than these, there are 
a number of reasons why dehumanization pervades the prison environment, such 
that abuses detailed in cases like Plata and Parsons are predictable byproducts 
rather than aberrations of prison life.

Haque and Waytz (2012) delineate six mechanisms of dehumanization that are 
especially relevant to the prison context: de-individuation, suppression of agency 
and autonomy, intergroup dissimilarity, mechanization and objectification, and 
moral disengagement. The first three are generally static conditions that attend 
institutional life. In the case of prisons, conditions such as dress and grooming 
restrictions for both inmates and correctional staff, as well as the use of prisoner 
numbers and classification ranks, mask the individuality of those working and living 
inside. Lack of agency and autonomy to make basic life decisions is also inherent 
to the prisoner’s experience in standard prisons. Moreover, the stark difference in 
role definitions between “correctional officer” and “prisoner” ensures intergroup 
role dissimilarity behind bars, a gulf made even greater by demographic differences 
that often exist between the two groups.

The other three mechanisms are more functional or motivational in character, 
in that they work to help people cope with the pain and suffering of others. Thus, 
in the prison context, when correctional officers are tasked with shackling and 
caging other human beings, one psychological mechanism for managing this is to 
objectify inmates (as, say, units of risk as exemplified by their classification scores, 
or by debasing them as animals). Staff may also engage in empathy reduction and 
moral disengagement as strategies to maintain social and emotional distance from 
prisoners. Such strategies allow staff to subject their charges to discipline and 
painful conditions without self-condemnation for doing harm to fellow humans. 
Dehumanization inexorably leads to two kinds of harms. First are harms of neglect, 
in which members of one group do not respond to the suffering, distress, or en-
dangerment of members of another dehumanized group. The second kind of harm 
that can be produced by dehumanization is more active, whereby members of one 
group are proactively cruel or harmful toward members of another dehumanized 
group, thereby actively contributing to their suffering, distress, or endangerment.
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The prisoners’ case in Plata was rife with examples of both kinds of harms. 
The Parsons case in Arizona, which was modeled after the Plata litigation, was 
also riddled with examples of passive neglect and active cruelty, leading to extreme 
harms to the state’s prisoners. The legal victories in each case (the landmark order 
in Plata and the quick settlement in Parsons) are clear condemnations of those 
harms. Yet neither fundamentally addresses the core problem of the prison. That is, 
when one set of persons is tasked with caging and confining another set of persons, 
the recipe for dehumanization is built into the very structure of that arrangement.

We need only go back as far as the Stanford Prison Experiment for insights in 
that regard. The researchers in that study set up a mock prison in the basement of 
the Stanford Psychology building, and randomly assigned prescreened, psychologi-
cally healthy young men to the role of either prisoner or guard. Within six days of 
the planned two-week experiment, the study had to be halted due to the extreme 
reactions of the subjects assigned to both sets of roles. Several prisoners manifested 
serious psychological distress and disturbances, and several of the guards had de-
veloped openly cruel and demeaning techniques, deployed in their management 
of prisoners. Other guards stood by while such practices were carried out. For the 
researchers, the study clearly demonstrated that the:

negative, anti-social reactions observed were not the product of an environ-
ment created by combining a collection of deviant personalities, but rather 
the result of an intrinsically pathological situation which could distort and 
rechannel the behaviour of essentially normal individuals. The abnormality 
here resided in the psychological nature of the situation and not in those 
who passed through it. (Haney, Banks, and Zimbardo 1973, 90)

So how can a “dignity cascade” flow into the “intrinsically pathological” prison 
environments that so many millions are subject to in the United States? Is population 
reduction enough, as was the remedy in Plata? That solution can and will at least 
lessen suffering through reduced numbers of people exposed to the environment, 
but we need to drastically rethink the prison as a living social environment for those 
who do end up there. We must recognize the inherent risks of dehumanization in 
institutional settings and actively work to mitigate those risks (see, e.g., Haney 
2006). It is time that the fundamental form of the US prison—which remains legally 
legitimate even after Plata and largely unquestioned in policy reform discussions—
be phased out and remade into a human and humane space.
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America’s Human Rights Crisis  
in Historical Perspective

Rebecca McLennan*

in late december, in a remote new york state prison, some 80 inmates were 
released from the isolation cells in which they had been individually interred 
24 hours a day, seven days a week, for the past three years. During that time, 

each man had slept, prayed, exercised, and eaten (or refused to eat) his meals in 
a cell measuring three and one-half feet wide by seven and one-half feet long; to 
borrow Jonathan Simon’s trenchant phrase, the prisoners had been all but “totally 
incapacitated.” Several of the men had died in the course of their incapacitation, 
some from untreated pulmonary disease; many were deranged and some had at-
tempted suicide; others experienced painful swelling, paralysis, and numbness of 
limbs. When the guards opened the cell doors, one man leapt from the fourth floor 
tier (miraculously, he survived the fall).

The men’s experiences of perpetual isolation will be depressingly familiar to 
anyone who works in or on contemporary US corrections. Less familiar, however, 
is what occurred immediately after the prisoners were released from their cells. 
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Most of the survivors were informed that the governor of New York had fully par-
doned them. Having read reports of the men’s suffering and inspected the cellblock 
first hand, the governor concluded that the right thing to do was to close the unit 
permanently and to free and fully pardon the men.

Just a few years ago, the governor’s words and deed would have been unthink-
able—the stuff of old school, Warner Brothers “social conscience” movies. Even 
today, and with the help of the Supreme Court’s groundbreaking majority decision 
in Brown v. Plata, it is difficult—though perhaps, at last, not impossible—to believe 
that a governor would issue a blanket pardon to all those subjected to supermax-
style isolation. In fact, these events took place 194 years ago at New York’s Auburn 
State Penitentiary; they were documented, for the first time, in 1965 by historian 
W. David Lewis (1965) in his pioneering study, From Newgate to Dannemora: 
The Rise of the Penitentiary in New York, 1796–1848.

So, how did we get from here to there—from an era in which continuous isola-
tion was found to be a scandalously inhumane exception to the penal norm, to an 
age in which the Security Housing Unit (the isolation cell known as the SHU) is 
an integral and widely supported feature of the state and federal penal systems? 
Jonathan Simon’s incisive new book tackles this urgent question, offering a re-
markably persuasive explanation of how the principle of total incapacitation and 
the system of mass incarceration it supports came into existence—and of how it 
is finally being challenged by the federal courts. Mass Incarceration on Trial is a 
complex, ambitious book that contains multiple historical, ethical, legal, sociologi-
cal, political, epistemic, and even aesthetic claims. It is truly interdisciplinary in 
scope, and a virtuoso demonstration of the power of interdisciplinarity to draw the 
connections among very different phenomena—popular culture, demographics, 
epidemiology, jurisprudence, visual culture, and politics, to name but a few. All this 
complexity is elegantly distilled into a 172-page narrative that brings us to what 
Simon convincingly argues is a crossroads: “We will either decide to countenance 
inhumane and degrading treatment on an industrial scale, or we will have to rethink 
our approach to crime and punishment, beginning with downsizing and radically 
reinventing prisons” (Simon 2014, 10). His book offers the most rigorous, persua-
sive, and, refreshingly, hopeful account of why we must—and, crucially, how we 
can—carry out that radical reinvention.

There are many excellent books on the rise of mass incarceration and the various 
moral, economic, and political disasters that enabled and were in turn perpetrated 
by that system: Marie Gottschalk’s Prison and the Gallows (2006), Ruth Wilson 
Gilmore’s Golden Gulag (2007), and David Garland’s (2001) and Michelle Alex-
ander’s (2010) important books, to name but a few. Contemporary penal history 
is an expertly and thoroughly plowed field. But Simon, combining his training in 
history and the social sciences with a lawyer’s technical grasp of prison litigation 
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and jurisprudence, has nevertheless made a series of altogether fresh and deeply 
important interventions. He shows us how the federal courts became catalysts, at 
first unconsciously and then consciously, in both documenting and changing the 
system (the courts are strangely absent from other scholarly accounts). He persuades 
us that European human rights jurisprudence is not only an entirely appropriate and 
useful tool for mounting legal challenges to an abusive prison system, but also that 
the US Supreme Court now recognizes it as such (thereby giving it material and not 
merely theoretical heft). And, in a strikingly original closing chapter, he seamlessly 
moves from arguing for the moral necessity of radical reinvention to advocating a 
practical strategy for action—including how to substitute a “new common sense” 
about crime and punishment for the popular old misconceptions that crime rates are 
spiraling skyward (they haven’t since the late 1980s) and that the “harsh justice” 
of mass incarceration is the best response to those allegedly sky-high rates.

Simon appropriately cautions that we do not know exactly what mix of practices 
and institutions will replace the old regime. However, he does suggest that an ef-
fective overall strategy would include proven crime prevention programs that aim 
to regulate and mitigate, rather than eradicate, routine crimes such as drug dealing 
(which, as innovative policing has proved in several American cities, does not inher-
ently lead to higher levels of street violence); the replacement of mega-prisons by 
smaller, more specialized institutions; the rescaling of sentencing; the amendment 
of state and federal constitutions to prohibit the abusive “treatment”—not just the 
narrowly construed “punishments” of the Eighth Amendment—of offenders; and 
public education about the realities of effective crime prevention and the human 
rights violations that “went on for decades [in California’s prisons] and involved 
as many as a million Californians…” (Simon 2014, 168). Simon provocatively 
insists that past violations need to be squarely acknowledged and redressed before 
a new system can emerge, and offers the transitional justice model of the truth and 
reconciliation commission. In exchange for immunity from prosecution or civil 
lawsuit, administrators would testify to the abuses that went on and why they “felt 
justified” in planning and operating prisons that would deny inmates their basic 
human rights.

Quite brilliantly, Simon’s book advocates for and operationalizes the spirit of 
this transitional justice strategy by carefully documenting (and acknowledging) the 
prison conditions that were held to be an unconstitutional abridgement of prison-
ers’ dignity under the Eighth Amendment. Shedding the old common sense and 
acquiring new, good sense requires bold acts of imagination. And Simon values or 
advocates the art of imagination, while seeking to initiate readers into it. As well 
as making the case for reimagining incarceration, he vividly summonses readers’ 
imaginations—through the inclusion of prison photographs, testimony, and close 
readings of those texts—in the service of activating our empathy for the prisoner and 
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our capacity for moral outrage. Certain instances of this conscience-summonsing 
strategy are particularly effective: discussing a photograph that, significantly, 
was appended to the majority’s opinion in Brown v. Plata, Simon asks us to place 
ourselves in the position of the mentally ill convict forced to stand erect in a “dry 
cage”—a body-sized cage—for hours at a time, awaiting psychiatric care that may 
never come or is grossly inadequate. He shows us photos of the “bad beds”—bunk 
beds crammed into gyms or other spaces, into which a multitude of offenders, some 
mentally ill, others disabled, are in turn crammed indiscriminately, with no or little 
supervision. “We can imagine,” he writes evocatively, “being vulnerable to assault 
from someone in the crowd who has had enough and suddenly lashes out, all the 
more so if either the victim or perpetrator is mentally ill” (ibid., 147). With typical 
incisiveness, he cuts to the heart of the matter:

These photos give the lie to claims of the legitimacy of mass incarceration, 
that prisons are a secure and humane way to deal with unacceptable threats 
to the community’s safety. They usher us into not that fantasy prison but 
into a refugee camp. They show the sort of humanitarian crisis that we’re 
so used to seeing on the news, about lands far away. (ibid., 149)

We have our own human rights crisis in the United States, and, as Simon argues, 
the majority of the Supreme Court has begun to recognize and grapple with that fact.

If Mass Incarceration on Trial abounds with provocative ideas and fresh infor-
mation, it also raises interesting questions about the current system’s place in the 
longue durée of history, as well as the uses of history in openly normative work 
such as this. Many historical claims are scattered throughout the text; history seems 
important to Simon, given the frequency with which he invokes and recounts it. 
More precisely, a certain kind of usable history seems important to him. There are 
many ways to use history or render it usable. In Mass Incarceration on Trial, Simon 
mostly uses history as the analytic negative in his argument about the present. In 
particular, he is invested in arguing that the advent of mass incarceration was a 
radical and terrible break from something he refers to as “tradition.”

This kind of historical dualism—othering the past by describing an earlier 
era in glowing or highly critical terms so as to construct a pronouncedly different 
present—has a distinguished if troubled pedigree. As Martin Jay reminds us, the 
“Dark Ages”—that time of apparent ignorance, disease, stagnation, and decline—
was invented by, and most decidedly for, the Enlightenment (historians have long 
since debunked that characterization of the Middle Ages). Sometimes, the past is 
glorified as an analytic negative. Late-nineteenth century Populists, the Knights of 
Labor, and some communitarians today lauded the earlier, and allegedly golden, 
age of Jeffersonian republicanism, ignoring its proslavery Constitution, aggressive 
expansionism, and patriarchal culture, among other inconvenient truths. Similarly, 
Simon employs an analytical negative—what he calls the “traditional use of im-
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prisonment,” or, more simply, “tradition.” His term “total incapacitation,” which 
expands upon the work of Franklin Zimring and Gordon Hawkins in their 1995 
book, Incapacitation, distinguishes “the current system from the traditional use 
of imprisonment as a dignified effort to defend society against crime” (ibid., 11). 
Simon further elaborates in the chapter on Davis v. Plata that our

thirty-year experiment with mass incarceration was a break with tradition. 
Medical care had been considered important in California prisons in the 
19th and 20th centuries, and this attitude had its origins in American cor-
rectional ideas going back to the time of the Revolution and lasting through 
several shifts in medical and penal standards. (ibid., 103, emphasis added)

Simon then recounts the place of medical discourse in the theories of John Howard, 
Benjamin Rush, Jeremy Bentham, and others. He is careful not to romanticize this 
“traditional” past, but he does clearly give it a mostly positive valence, albeit with 
a trace of ambivalence.

The rhetorical (and, possibly, jurisprudential) appeal of this strain of historical 
dualism—summonsing the memory of a just and revolutionary “tradition” of penol-
ogy (or at least a certain strain of a just and revolutionary tradition of penology in 
the United States)—is clear. Simon’s maneuver implicitly claims patriotism, justice, 
and history itself for the progressive side. It paints our system of mass incarceration 
as inhumane, unconstitutional, and un-American. By marshaling evidence to suggest 
that things were once otherwise (and better), Simon denaturalizes the present and 
enables us to imagine an alternative, just future. Such sharp distinctions, between 
one and the other—past and present, rehabilitation and total incapacitation, justice 
and injustice, tradition and declension, revolution and reaction—are more evocative 
and therefore probably more memorable. But the problem is that the history of the 
US prison is at odds with what Simon is positing as its tradition.

The historical scholarship does not support the claim that there was a single 
“tradition” of incarceration; likewise, it does not support the claim that what we 
have seen in the last 30 years is a neat, clean break from the past, and the emergence 
of a radically new, hitherto unseen and unknown phenomenon. Evidence is plenti-
ful that rehabilitative and medical ideas—and personnel—have indeed influenced 
penal theory over the centuries. However, that influence was neither constant nor, 
throughout great swathes of US penal history, even partially realized in practice.

I am not arguing against usable history, or refusing the possibility of conceiv-
ing a rhetoric that is powerful (as Jonathan’s is) and historically well grounded. 
Rather, I would like us to imagine a different kind of usable history, one that does 
not depend on the kind of dualistic reasoning that distorts the present and the past. 
Incorporating a deeper understanding of penal history might add to our understand-
ing of incarceration in general and of the specific mode of incarceration we have 
today. In so doing, it might also contribute to the normative project of abolishing 
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mass incarceration by illuminating strategies that have worked in the past and the 
obstacles we are likely to encounter as we rise to Jonathan’s challenge to “radically 
reinvent” punishment.

Using an analytic distinction that does not pit tradition against the present 
would help us here. I have in mind a rough, tripartite distinction among: (1) penal 
discourse or philosophy (the writings and ideas of reformers like Rush, Howard, 
and Bentham); (2) the everyday and extraordinary operations of flesh-and-blood 
institutions—inmates, guards, wardens, chaplains, visitors, and others who popu-
lated or otherwise circulated through the prisons; and (3) official, administrative 
doctrine and strategy (which itself contains a distinction, but broad brush strokes 
for now). Though they have sometimes converged, discourse, institutional life, and 
administrative strategy describe three distinct phenomena. Depending on which 
one we are talking about, incorporating the history of these things might be very 
useful to Simon’s normative goal of creating a new common sense about crime 
and punishment.

If we situate the system of mass incarceration in the longue durée of penal his-
tory, going back to Howard’s study, the Walnut Street Jail, and the first state prison 
guards’ manuals of the nineteenth century, the suggestion that mass incarceration 
is a radical departure from what Simon calls the “traditional use of imprisonment” 
seems less a clean break from history than a revival or reprise of some of its recurring 
and most troubling features. Although ideas about prisons as incubators of disease, 
both biological and moral/social, and about rehabilitation and the souls of prisoners 
have intermittently characterized prison discourse since Howard, incarceration has 
rarely measured up in any significant or enduring way to his progressive ideals in 
state prisons. Rather, the norm in the state prisons of the nineteenth-century North 
or the post-Civil War convict-lease camps of the South was forced labor, cat o’ 
nine tails, waterbathing (which anticipated waterboarding), high mortality rates, 
and untreated illnesses.

Official administrative strategy has sometimes embraced and even implemented 
rehabilitative ideas. That was particularly true in the Early Republican period, again 
in the Progressive Era, and once more with the “bibliotherapies” and individualized 
case studies of 1950s California. With few exceptions, for the balance of prison 
history only a few prison programs geared toward educating and caring for the men-
tal, spiritual, or physical health of prisoners were implemented or properly funded 
for any length of time. Even when competently implemented, they were always 
mediated by flesh-and-blood institutional dynamics such as relationships among 
and between prisoners and guards, or other conflicting administrative imperatives 
(such as fiscal constraints, security needs, and the official rule book). In the 1880s 
and 1890s, even the great Elmira Reformatory under leading progressive Warden 
Zebulon Brockway approached progressive ideals or official administrative strategy 
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for only a few years, if that. Despite Brockway’s reformist ideas, his use of the 
inherently abusive contract labor system and its devastating impact on the bodies 
and souls of the institution’s young men has been all but forgotten.

After accounting for prison life and the often internally conflicting, externally 
mediated policies of administrators, and not just the ideals of reformers or official 
doctrine, a very different picture of the US prison emerges than the one in Simon’s 
book. From the beginning, the overwhelming record of state prisons has been one 
of recurring crisis, suffering, ineffectiveness, and, although the courts did not use 
to call it that, human rights abuses. This is clearly not the revolutionary penal 
“tradition” that Simon has in mind when he laments the loss of “the traditional 
use of imprisonment as a dignified effort to defend society against crime” (ibid., 
11). The writings of penologists and related social theorists do, however, reveal a 
tradition of advocating for a system of imprisonment that treats inmates humanely 
while defending society from crime. Yet a major caveat is that although rehabilita-
tive discourses and policies were emphasized in many state penal systems, most 
especially California’s in the years after World War II, rehabilitative discourses 
had a much more checkered past, both before and during those years. After the 
contract prison labor system that had dominated incarceration for the better part 
of the nineteenth century was abolished, rehabilitative penology surfaced in 
northern cities and states during the Progressive Era. It flourished in every region 
in which prison labor contracting and leasing had been abolished, including the 
South. But neither rehabilitationist theory nor the policies it influenced were ever 
intended to apply equally to prisoners. Most important, progressive penology was 
never intended to apply to African Americans or other nonwhite people—perhaps 
especially in the North.

For all its enlightened vocational classes, educational programs, psychiatric ser-
vices, and other innovative programs, the rehabilitative penology of the Progressive 
Era was always, both in theory and in practice, intended for white prisoners. The 
ideal-type prisoner assumed by rehabilitative penology in the Progressive Era and 
through the interwar years was almost always a young, white native-born man or 
white male immigrant (a subset of progressive penology addressed the very small 
minority of prisoners who were white women). And, between 1890 and the 1940s, 
the same northern progressives who introduced rehabilitation to northern prisons, 
also segregated them—often for the first time. Northern as much as southern prisons 
enforced a Jim Crow system, whether more or less overtly.

Simon does not explore the Jim Crowism of Progressive Era penology in the 
North, but it may be directly relevant to his account of the demise of rehabilitative 
ideology in the 1970s. The racial exclusionism of rehabilitative penology proved 
fatal to it as whites became a minority in prison populations in New York and other 
northern states in the early 1950s, a trend that grew more pronounced in the 1960s; 
meanwhile, popular culture began to associate southern chain gangs and prison farms, 
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as well as the northern “Big House,” with black, and increasingly, Latino men. As a 
result, progressive penology lost its implicit raison d’être—the re-socialization of 
the young white man in the image of the ideal citizen. It is also worth considering 
whether this demographic shift led white citizens to abandon their previous sup-
port of rehabilitative prisons (before the 1960s) once the typical prisoner no longer 
resembled a young white guy, not unlike themselves, their brother, or son, who, 
they imagined, had made mistakes, or “had had a bad start in life” and just needed 
some help “getting up on his feet.” Surely Simon’s illuminating discussion of the 
image of the prisoner as a threatening black or brown revolutionary terrorist (e.g., 
George Jackson or the Attica rebels) gained traction among certain white sections 
of the citizenry at that time for a host of reasons, and not only because of age-old 
tropes about armed angry black men. As such, the perceived and actual shifts in 
prison demographics almost certainly played an important role in the demise of 
political support for rehabilitative penology and policy.

Whatever the case, grappling with complex questions such as these is neces-
sary if we are to recover a truly usable—and a usably true—history. That history, 
I would argue, is indispensable to the larger project that Jonathan Simon has chal-
lenged us to undertake: acknowledgement, reconciliation, and new common-sense 
social policies.
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Liberalism on Trial

Tony Platt*

congratulations to JonatHan simon on an excellent crossover book tHat 
draws upon his expertise in law and criminology, and hopefully will reach 
a broad audience. Simon’s voice is refreshingly direct and uncompromis-

ing: “It is important to recognize,” he writes, “that California is to incarceration 
what Mississippi was to segregation…. Mass imprisonment must end. It endangers 
human dignity” (Simon 2014, 17, 172).

Mass Incarceration on Trial echoes the indignant anger of Jessica Mitford’s 
popular muckraking book, Kind and Usual Punishment: The Prison Business (1973) 
and complements Michelle Alexander’s The New Jim Crow: Mass Incarceration in 
the Age of Colorblindness (2010). Mass Incarceration on Trial helpfully encourages 
activists to look for allies wherever we can find them. The judges who are heroes 
to Jonathan Simon may be a tiny minority, but they remind us that the judiciary 
is not monolithic, that every functionary is not, as Ralph Miliband put it in 1969, 
a “servant of the state,” characterized only by a “disposition to share the zeal of 
repressive authority” (Miliband 1969, 143).

Many of us here today in Berkeley’s Law School appreciate the significance 
of the federal cases discussed in Mass Incarceration on Trial: Madrid v. Gomez 
(1995, filed in 1991), in which Judge Thelton Henderson ruled that the treatment 
of mentally ill prisoners in California’s Security Housing Units constituted cruel 
and unusual punishment; Coleman v. Wilson (1995), in which Judge Lawrence 
Karlton ordered major reforms of prison mental health service—according to Si-
mon, “undoubtedly the largest and most complex court order concerning mental 
health in history” (Simon 2014, 74); Plata v. Davis and Brown v. Plata (2011), 
in which the US Supreme Court eventually upheld Judge Henderson’s ruling that 
California’s prisons were, in Simon’s words, “an organized system of inhumanity” 
(ibid., 106), requiring a reduction of the prison population by 40,000 to alleviate 
chronic overcrowding.

But, unlike the widespread publicity and political mobilization following Brown 
v. Board of Education, for example, most people, including those that Simon refers 
to as “enlightened elites,” are unfamiliar with these prison-related cases and their 
“potential to change society” (ibid., 155). It is a particular strength of this book that 
Simon is able to channel the essence of several complicated cases and communicate 
not only their innovative legal strategies, but also their vision of a decent society. 
In this respect, I would include among Simon’s intellectual predecessors Gunnar 

* tony PLatt (email: amplatt27@gmail.com), a founding member of Social Justice, is distinguished 
affiliated scholar at the Center for the Study of Law & Society, University of California, Berkeley. 
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Trial at UC Berkeley Law.
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Myrdal, whose post-World War II vision of American race relations, An American 
Dilemma, stressed “the moralistic optimism of America,” as well as its obligation 
to live up to its professed ideals (Myrdal 1944, 1021).

I am also reminded in Jonathan’s work of another law professor who used his 
expertise to reach a broader audience. In his 1964 book, The Borderland of Crimi-
nal Justice, Francis Allen asked: “What may we properly demand of a system of 
criminal justice?” And like Jonathan Simon, he too was deeply concerned that:

the history of recent years has demonstrated all too clearly that the criminal 
law and its sanctions are capable of use as instruments for the destruction 
of basic political values…. The malevolent use of state power has become 
rather the rule than the exception (Allen 1964, 4, 66).

But there is one big difference between Francis Allen and Jonathan Simon. Al-
len was writing at a high point of American liberalism, the late 1950s and 1960s, 
whereas Simon writes during its nadir. His call for sensible policies, social scientific 
rationality, civic mindedness, human dignity, and the best of the American progres-
sive tradition in criminal justice has few allies in today’s political, judicial, and 
academic neoliberal climate. This book is not simply a critique of “mass imprison-
ment.” It is also a call to resuscitate social democratic liberalism.

I share a great deal of common intellectual and political ground with Jonathan 
Simon. That does not mean we agree about everything. Here are three points of 
contention that address historiography, race, and the future.

(1) I think that Mass Incarceration on Trial tends to sentimentalize the good 
old days to make the case that “mass imprisonment” was a decisive break with 
the past. “In the 1970s,” Simon (2014, 5) writes, “although sometimes based on 
an antiquated physical infrastructure, the penal regime had a variety of incentives 
to promote the well-being of individual prisoners, especially their mental health. 
Wealthier states provided generally good and sometimes excellent medical care to 
prisoners (although troubling experiments went on as well).”

In my view, Simon overstates the importance of the penal regime’s pre-1980s 
benevolence and understates those “troubling experiments.” By noting that during 
the era of mass incarceration “rehabilitation was out of fashion” (ibid., 5), Simon 
makes the assumption that it once was in fashion. He writes, “a major goal of modern 
corrections—attending to the psychology and psychopathology of prisoners, central 
to the whole enterprise since at least World War I—had been abandoned” by the 
1990s (ibid., 75). Contrary to Simon, I think that the rhetoric of “rehabilitation” 
was short-lived and never matched in practice in most prisons.

Surprisingly, Michel Foucault, who had a significant influence on Simon’s 
intellectual development, shows up only in a footnote. Surely Foucault (as well as 
Erving Goffman and Georg Rusche) would remind us that “the great carceral con-
tinuum of disciplinary networks” includes medical, psychological, and educational 
institutions, as well as the prison; and that the rhetoric of benevolent do-gooding 
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invariably is accompanied by and constitutive of practices of coercion and repres-
sion. As Francis Allen (1959, 229) observed as early as 1959, “the rehabilitative 
ideal has been debased in practice and the consequences resulting from this debase-
ment are serious and, at times, dangerous…. The rehabilitative ideal has often led 
to severity of penal measures.”

Even Simon has his doubts about the heyday of the rehabilitative ideal and 
hedges his bets. “California became a global leader in all aspects of the movement, 
both the enlightened (therapeutic communities) and the despicable (involuntary 
eugenic sterilization),” he writes (Simon 2014, 76). And elsewhere he notes that 
“even where medical care was at its best, as in the advanced progressive states 
such as California, prison medicine was closely tied to the punitive control func-
tion… ” (ibid., 105).

In Mass Incarceration on Trial, Simon rarely touches on the prison system’s 
pre-rehab history. When he does, there is some wishful thinking:

In the late 19th and early 20th centuries, the project of prisons drew even 
closer to that of the asylum, as psychiatrists and psychologists became 
influential in prisons and prison reformers characterized most criminal 
offenders as psychological deviants in need of rehabilitative treatment. 
(ibid., 77)

In reality, until the early twentieth century California’s “advanced progres-
sive” prison system was as brutally coercive as the South’s convict labor system, 
with prisoners forced to do backbreaking work: producing jute bags for the wheat 
industry, building roads to transport lumber from the northwest, and digging the 
Folsom Dam that powered electrical energy. And after productive labor in Cali-
fornia prisons was terminated early in the twentieth century, it was replaced by 
backbreaking, non-productive labor.

(2) Early in the book, Jonathan Simon states that “the inhumanity in our prisons 
is a legacy of slavery’s comprehensive practices of degradation and punishment, 
which has left its mark on American penology from the plantation prisons of Jim 
Crow to the warehouses of mass incarceration” (ibid., 10). This is an argument that 
Simon bases on Michelle Alexander’s analysis in The New Jim Crow (2010). The 
racialized nature of prisons is not, in my view, only a legacy of the past. It is also 
reproduced, strengthened, and transformed over time. For example, in the mid-1850s, 
Mexicans comprised almost 16 percent of San Quentin’s prisoners, a percentage 
that was over six times higher than their proportion of the state’s population. By the 
mid-1880s, almost one in five prisoners were Chinese. And by 1950, prisoners of 
color in California constituted 30 percent of the prison population (compared with 
6 percent in the 1930s), about four times their proportion of the state population. 
Moreover, California’s racialized prisons are not so much rooted in black slavery 
as in the Indian reservation, the war against Mexico, and the Chinese ghetto.
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Race as an important determinant of carceral policies is minimized later in the 
book. “Racism” does not appear in the index (a much softer “racial dispropor-
tionality” is substituted). Simon is very persuasive in making the case that mass 
imprisonment objectifies and reifies prisoners, denying them a “recognizable human 
existence” (ibid., 71). Yet the book does not bring to life the prisoners, families, and 
communities, or the activists fighting on their behalf who are profoundly victim-
ized by mass imprisonment. They are certainly presented as objects of sympathy, 
but objects nevertheless. The Latinos/Mexican Americans/Chicanos who are the 
most victimized by “racial disproportionality” in California’s prisons today never 
appear in either the text or index.

Simon argues that the “racialization of the prison population” since the 1980s 
has made it “easier to keep the inhumanity of prisons invisible to the majority of 
Americans” (ibid., 10). I think the opposite is true: the visibility of the color of 
prisoners via a cultural discourse of demonization makes it easier for people to ac-
cept the need for the containment of people represented as dangerously uncivilized.

I also disagree with Jonathan Simon’s historiography in terms of his account of 
how prisoners’ activism in the 1970s allegedly invited the neoconservative reaction 
of the 1980s. I think that his history of this movement starts too late, ignoring the 
history of prison activism in the 1960s, and also exaggerates the “extraordinary 
violence” associated with prison revolts (ibid., pp. 25–27). For the most part, in 
my view, the prisoners’ movement was extraordinarily nonviolent in the face of 
unrelenting state repression.

(3) Mass Incarceration on Trial was written more than a year ago. It has a cau-
tiously hopeful tone, a sense that progressive court decisions could trigger a change 
in the prevailing political and cultural common sense about crime and justice. Yet, 
Simon’s realistic pessimism lurks in the shadows. Changes in mental health services 
advocated almost 25 years ago are, in his words, the reform that “has never hap-
pened” (ibid., 94). In the book, he announces the end of “mass imprisonment,” yet 
California’s prison population increased in 2013, and the state’s political system, 
led by Jerry Brown, is stubbornly resistant to serious change. In the book, Simon 
is hopeful about “realignment” policies that shift state penal resources to local 
government, evidence of a “new common sense” (ibid., 160). Yet, the growth of 
local jail populations suggests that mass imprisonment is spreading, not ending. 
In the book, Simon is hopeful that “many states are investing heavily in reentry 
strategies” for the formerly incarcerated (ibid., 165). With hyper-segregation firmly 
established in public education and housing, chronic unemployment in already 
impoverished communities, and ongoing cuts in public welfare and public health, 
I cannot imagine meaningful reform in the prison system until carceral issues are 
incorporated into a broader agenda for social justice and economic equality.
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Ending the Injustice of Mass Incarceration

Jonathan Simon *

one of tHe most distinctive pleasures available to autHors is becoming 
aware that one’s own thoughts, objectified as words, entered into the stream 
of others’ thoughts and produced more words. The pleasure is especially 

deep when those others are producers of thoughts and words that have already 
influenced one’s own. That is true in this case with each of the participants to this 
symposium. My book was written for a distinctive end of its own, helping to end 
the injustice of mass incarceration in our time, and I am deeply grateful to these 
colleagues because I believe their insights will improve the ability of the book to 
contribute to that end, which I know each of them shares and has made important 
contributions toward. Here I offer a few brief responses to these very helpful and 
corrective comments.
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Mona Lynch calls me out for my optimism, which she calls refreshing but 
unconvincing. Lynch is one of the foremost analysts of mass incarceration, having 
explored it in Arizona in her superb book, Sunbelt Justice (2009). For Professor 
Lynch, my premise that Brown v. Plata—and the disgrace of California’s descent 
into torture and degrading treatment of prisoners—can lead to a “dignity cascade” 
is questionable. A student of psychology, Lynch views degradation as hardwired 
into the logics of modern incarceration and especially into the era of mass incar-
ceration in Arizona. Prisons were always degrading, but modern correctionalism, 
the “tradition” concerned with rehabilitation of prisoners and improvement of 
prison conditions and individual treatments (of which I will say more shortly) was 
intended to mitigate the most degrading features of incarceration—and to some 
extent it did. The Stanford Prison Experiment to which Professor Lynch refers was 
designed to test the results of incarceration without any of the features of modern 
correctionalism (training, rehabilitation, oversight). In that sense it may have been 
a flawed experiment for its time (its principal investigators were hardly experts 
in penology, but some of the students became such, e.g., Craig Haney, Professor 
Lynch’s teacher and coauthor), but it brilliantly anticipated the logics of mass 
incarceration that were to come.

Perhaps “dignity cascade” suggests something more rapid and dramatic than 
Brown v. Plata is likely to lead to. We know that the evidence that institutions have 
failed to respect human dignity can sometimes lead to an enlarged sensibility as 
to what humanity and dignity require. Details of suffering on the battlefields of 
the European civil wars of the 1860s led to the formation of the International Red 
Cross and the first piece of positive human rights law in history, the first Geneva 
Convention, within a few years. Only three years separate the closing of Auschwitz 
from the Universal Declaration of Human Rights (although we are still struggling 
to make its promises a reality even among the signatory nations). Journalistic and 
literary depictions of wasted lives locked inside of cruel and degrading public mental 
hospitals in the 1950s had pretty much eliminated mass psychiatric hospitalization 
by the 1970s. Sadly, despite the powerful documentation of torture and suffering 
in California’s prisons, few people, even in California, seem aware of them. Part 
of the problem is no doubt that to many people, the crimes committed by prisoners 
outweigh or even justify their degrading treatment in prison. Part of the problem 
is that mass incarceration has been defined in large part in quantitative and demo-
graphic terms, rather than in qualitative terms. In any event, my own experience 
giving public talks about California prisons suggests that when people understand 
this qualitative reality, they reject it.

Leonidas Cheliotis is skeptical that dignity as a concept can do the sustained 
work necessary to reverse mass incarceration. As noted, crime is a powerful moral 
determinant that undercuts empathy and even the acknowledgment of the essential 
dignity of the people who have been convicted. Even now that the journalists’ inter-
est in mass incarceration is growing, we are constantly confronted with reporting 



Mass Incarceration on Trial 191

that refers to “criminals” and “offenders” and which assumes that the only relevant 
question about prisoners is whether and when they will offend again. 

I disagree in part with Professor Cheliotis’s view that Americans are already 
well aware of the degrading conditions in prisons. Much of the popular culture 
representations of prisons and prisoners depict dangerous and violent-looking 
men moving through a grim environment, not older and sick prisoners suffering 
in conditions of humanitarian disaster, such as existed in California and still does. 
That is why the record in this case is so important. If Americans view prison as a 
kind of recreational version of hell inhabited by people who obviously prefer to 
dominate others over building a community based on mutual respect and regard, they 
are unlikely to sympathize with prisoners, if not to prevent less serious criminals 
from being exposed to those norms (thus the popularity of ending incarceration for 
“non-violent drug offenders”). A focus on violence, which is the main way popular 
culture represents prisons and prisoners, is unlikely to build sympathy or concern 
for human dignity. Thinking of prisoners as people abandoned to the unremitting 
torture of cancer or schizophrenia who are denied widely available medical treat-
ment calls forth a very different reaction. Pity so few people are aware of it.

Professor Cheliotis is clearly correct that judges, the legal actors whose authority 
is generally required for imprisonment (the large exception being parole violations, 
which are often handled administratively), deserve more criticism for their role in 
facilitating mass incarceration. Indeed, in nearly half of US states and the federal 
system, where prisons are overcrowded, lawyers should be asking judges to refuse 
to sentence people to prisons where there is a real risk of torture or degrading treat-
ment. The Constitution trumps state and federal sentencing statutes. Torture is itself 
a federal crime. Thus even where mandatory minimums require imprisonment, the 
Constitution can be called upon to deny it; but only if we raise these claims. They 
may not seem realistic, but demands for justice rarely are at first.

Benjamin Fleury-Steiner is my role model for venturing into what I would call 
normative sociological jurisprudence. His 2008 book with Carla Crowder, Dying 
Inside: The HIV/AIDS Ward at Limestone Prison, was the first contemporary work 
of penology I encountered that called my attention to the qualitative dimensions of 
mass incarceration, and especially to the danger to human dignity posed by the toxic 
combination of incarceration and chronic illness. I very much appreciate his invok-
ing of Stanley Cohen’s classic States of Denial (2001), which is—I am embarrassed 
to say—uncited in my book, but clearly part of its genealogy. I completely agree 
with Professor Fleury-Steiner that we can gain insight by seeing today’s human 
rights–based approach to prison reform as building on the aspiration of reformers 
as varied as Chief Justice Earl Warren, whose 1958 Trop v. Dulles (356 U.S. 86) 
plurality opinion was the first to suggest that dignity was a key value behind the 
Eighth Amendment ban on cruel and unusual punishment; and Oakland’s Black 
Panther Party for Self Defense, whose urgent effort to protect Black lives from state 
violence was the predecessor to the contemporary Black Lives Matter movement.
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Rebecca McLennan raises some very important criticisms about my use of 
the concept of an American correctional tradition. Professor McLennan correctly 
discerns my intent to achieve rhetorical high ground against mass incarceration 
by lambasting it not only from the direction of prisoners and their rights, but also 
from the direction of penology’s own better aspirations. The author of the defini-
tive study of the emergence of the American prison between the Jacksonian era 
and World War II, Professor McLennan has persuasively argued that the idea of a 
distinctive difference between the northern penitentiary project and the southern 
tradition of prison as slavery is largely illusory. Reform always trailed behind not 
simply administrative convenience, but also profit-making exploitation of labor. 
Professor McLennan also usefully insists that any effort to evaluate the performance 
of prison systems over time attend to the differences between philosophy, daily 
practice, and administrative doctrine. My invocation of a correctional tradition is 
decidedly lacking in this kind of analytic precision.

In part I want to plead guilty to the charge of rhetorical overreach in my eager-
ness to damn mass incarceration. However, there is basis for my conviction that 
an American correctional tradition exists that may provide an important resource 
as we attempt to reconstruct American corrections after mass incarceration. In 
retrospect I should have been clearer (in my own mind as well as my text) that the 
tradition I referred to was far more recent than I suggested. This tradition is not 
rooted in the aspirations, real or imaginary, of the first penitentiaries, or even of 
the late nineteenth-century movement to develop a scientific rehabilitative penol-
ogy; rather, it emerged in the judicial reform movement that unfolded in the 1960s 
through the 1980s, which Malcolm Feeley and Edward Rubin analyzed so deeply 
in their book Judicial Policy Making and the Modern State (2000). It was in these 
decades that courts created a modern correctional tradition by drawing on the 
rehabilitative philosophy (in McLennan’s helpful terms) of most American states 
at the time, and the administrative doctrines (again to use her terms) of the most 
progressive ones (the federal system and, ironically, California among others), to 
impose new demands on the daily practices and conditions of American prisons.

Tony Platt, as usual, goes to the heart of the matter in identifying that the 
dignity-based path I discuss will not progress far absent a true invention, and 
revival, of social democratic liberalism. Although no one would mistake 2015 for 
1965, or Obamacare’s second precarious survival at the hands of the conservative-
dominated Supreme Court for Medicaid and the Voting Rights Act (both of which 
were enacted into law that year), there are in my view real signs of a comeback 
for social democracy within the United States. In addition to the largest expansion 
of welfarist commitments in a couple of generations (which the Affordable Care 
Act represents), Obama’s late turn to criticizing mass incarceration itself opens the 
door to social policies that address the harms of poverty directly.
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Professor Platt also highlights the continuing relevance of race and racism in 
determining mass incarceration and in limiting reforms that appeal to humanity 
and dignity. The problematic relationship of the United States to dignity is based 
in large part on the racially defined system of status degradation associated with 
slavery and, later, Jim Crow. Whereas Europe marked status in terms of the privi-
leges belonging to the nobles (many of which were dignitary in the sense that we 
use the term today), the United States eliminated aristocracy, preserving only the 
downward status departure reserved for slaves (as well as Native Americans and 
many non-English immigrants).

There is no doubt that my book fails to sufficiently address this issue. I made 
an analytic mistake in hewing so closely to the case law itself, which almost com-
pletely fails to mention race in any respect (focusing instead on humanity in the 
form of mental illness and physical medical suffering). But that elision is itself an 
important hint about the opportunities and dangers we now face. The racism of the 
current system is now well acknowledged. Reforms based on this have been mod-
est but real (consider the reduction in the crack/powder cocaine weight thresholds 
for mandatory minimum prison sentences from 100:1 to 18:1), but they may have 
gone as far as they can. Arguments based on dignity can disrupt the presumptions 
that a racially coded fear of crime has normalized. At the same time, gains won on 
the basis of arguments for humanity and dignity are likely to weaken as they are 
applied to individuals and groups to whom society has yet to acknowledge full 
human dignity and equal status. We need a dignity and racial/class justice move-
ment that goes back and forth between defining the minimum features of a human 
existence for all members of contemporary society and highlighting the structural 
denial of those features to those bearing stigmatized identities.

As Professor Platt has himself taught me, history matters, and we need to figure 
out where we are in the present conjuncture. The last wave of prisoner activism 
and liberal prison reform politics in the late 1960s and 1970s was challenged from 
the left by a radical prison movement that sought to define the correctional para-
digm of that era as a tool of class- and race-based domination, and from the right 
as a relinquishment of a crucial component of public order. The disaster of mass 
incarceration that followed was not the product of either choice, but soon rendered 
both superfluous. At the current moment, prison protests, such as the remarkable 
hunger strikes that in 2013 mobilized thousands within the California prison sys-
tem in protest of the state’s reliance on prolonged and indefinite use of extreme 
isolation incarceration (23-hour-a-day lockdown with no programming), reflect 
the prisoners’ clear strategy to emphasize their own humanity and their need for 
respect of their essential human dignity over their political agency or their potential 
as a vanguard for radical political change. My inclination is to believe they have 
identified the right way forward.
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