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According to the lAtest dAtA published by the bureAu of Justice stAtistics 
(BJS), in 2014 the prison population of the United States stood at 1,561,500 
(BJS 2015a, 1). If prisoners held in local jails are added to the count, the 

population confined behind bars reaches 2,306,100 (for an incarceration rate of 
725/100,000), to which one should add the more than 4,7 million individuals cur-
rently on parole or probation. In total, more than 7 million people are currently 
under some form of penal control—almost 3% of the US population, the equivalent 
of what would be the second-largest city in the United States after New York (BJS 
2014a, 2015a, 2015b). 

However, the sheer extension of the correctional population in the United States 
does not convey the race and class dimensions of the US penal state—the result 
of a four-decade-long carceral experiment devised from the outset as a political 
strategy to restructure racial and class domination in the aftermath of the radical 
social movements of the 1960s (cf. Alexander 2010; Tonry 2011; Wacquant 2009). 
As of 2014, 59% of the male prison population was either African American (37%) 
or Latino (22%). The largest overrepresentation of black prisoners is among males 
aged 18 to 19: With an incarceration rate of 1,072/100,000, young black men are 
10 times more likely to be in a state or federal prison than whites (102/100,000). In 
2014, 6% of black men aged 30 to 39 were in prison, compared to 2% of Latinos 
and 1% of whites of the same age (BJS 2015, 1). According to recent estimates, 
African American children born in 1990 of a high-school dropout black father had 
a 50.5% chance of having their male parent in prison by age 14, whereas for those 
born of a non-college-educated black father the probability was 30% (Wildeman 
2009, 273). Black male high-school dropouts born between 1975 and 1979 had a 
70% chance of spending some time in prison before reaching age 35 (Western and 
Wildeman 2009, 231).
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In 2014, resuming a recent downward trend that had been momentarily reversed 
in 2013, the nation’s prison population registered a modest 1% decline—15,400 
fewer prisoners since the previous year. Approximately one third of this decline was 
due to a decrease in the federal prison population; once that number is subtracted 
from the count, the decline at the state level (where the vast majority of prisoners 
are held) goes down to a meager average of 200 fewer inmates for each US state in 
the period 2013–2014 (BJS 2015a, 2). Despite the ongoing national debate on the 
prison crisis and the recent wave of bipartisan initiatives to tackle the burgeoning 
costs of mass incarceration, in 2014 prison admissions actually rose in 18 states. 
Over the same period, California—whose 2011 Public Safety Realignment plan 
has been hailed by some as a blueprint for nationwide decarceration efforts—has 
witnessed a slight increase in the state prison population (+0.1%), largely due to 
the ongoing rise in the number of women behind bars (+1.3% in 2013–2014; ibid., 
3). Indeed, since 2010 women have been the fastest-growing fraction of the US 
prison population, rising by an average of 3.4% annually, even as the number of 
incarcerated men was undergoing a modest decline (BJS 2014b, 6). These tenden-
cies become even more evident if one observes the fluctuating population of local 
jails, which are increasingly transformed into modern-day poorhouses in charge of 
the low-cost warehousing of petty offenders now deemed unworthy of expensive 
stays in state prisons: In 2014 the total US jail population rose by 1.8% since the 
previous year, with the female jail population increasing by a notable 18% between 
2000 and 2014 (BJS 2015b, 3). 

Do these contradictory signals emerging from the penal field herald a turning 
point in the history of the American carceral state? Is it plausible, as Jonathan 
Simon (2014, 1) argues in his recent book, that “like a biblical flood, the age of 
mass incarceration is finally ebbing”? Can we expect that the same power elites 
who erected the penal state will also be willing (and able) to dismantle it? Should 
scholars, activists, and citizens opposed to the penal experiment of the last forty 
years support the current bipartisan initiatives to curb the prison population, or 
should the technocratic, “evidence-based” reform policies currently proposed be 
denounced as attempts to tinker at the margins of the carceral state, while leaving 
untouched the very foundations of this hypertrophic machinery of racial and social 
control (see Alexander 2014)? 

Although providing any definitive answer to these questions may well be im-
possible—and is definitely beyond the scope of this paper—a reflection on their 
significance and implications in the present conjuncture seems as necessary as ever. 
In this direction the aim of this article, organized in the form of five short theses on 
mass incarceration, is to assemble a critical map of some “discursive formations” 
(Foucault 1968/1991) that have emerged over the past few years around the US 
prison crisis, and to offer some alternative ideas for a “radical-reformist” agenda 
against mass incarceration. 
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Thesis 1 
Against Technocratic Solutions: Re-Politicize Mass Incarceration 

Let me define the liberal wing of the Democratic Party. The liberal 
wing of the democratic party is now for 60 new death penalties… 
The liberal wing of the Democratic Party has 70 enhanced penalties. 
The liberal wing of the Democratic Party is for 100,000 cops. 
The liberal wing of the Democratic Party is for 125,000 new state 
prison cells.
— Joe Biden in 1994, as quoted in Coates (2015)

A cursory glance at the mainstream literature that has flourished around recent 
political initiatives to tackle the American correctional crisis reveals a common 
tendency to depoliticize and de-historicize the current penal crisis (see for example 
ALEC 2013, 2015; Chettiar and Wadlman 2015; The Hamilton Project 2014). In 
most public debates, particularly those wrapped in the now ubiquitous rhetoric of 
bipartisan collaboration, mass incarceration tends to be portrayed as a technical 
problem, a temporary aberration in an otherwise rational criminal justice system, 
the unintended consequence of past wars on crime and drugs whose legitimacy 
is left largely unquestioned, an accidental stumbling block in a long history of 
penal progress. For example, in his foreword to a recent publication boldly titled 
Solutions: American Leaders Speak Out on Criminal Justice, former president 
Bill Clinton—whose administration has been the single largest contributor to mass 
incarceration in the United States—writes:

It has been two decades since there was sustained national attention to 
criminal justice. By 1994, violent crime had tripled in 30 years. Our com-
munities were under assault. We acted to address a genuine national crisis. 
But much has changed since then. It’s time to take a clear-eyed look at 
what worked, what didn’t, and what produced unintended, long-lasting 
consequences. So many of these laws worked well, especially those that 
put more police on the streets. (Clinton 2015, v) 

The carceral explosion prompted by US power elites during the past 40 years 
tends to be portrayed as a momentary deviation from the progressive achievements 
of the civil rights movement of the 1960s rather than as a planned backlash against 
them. Largely triggered by budgetary concerns over the rising costs of the carceral 
state, current reform initiatives aim to devise “smart on crime,” “cost-effective,” 
and of course “evidence-based” solutions to the mass incarceration crisis. 

This framing of the crisis harbors several dangers. A first implication of these 
depoliticized and managerial approaches is the idea that the current penal crisis 
is not the outcome of a deliberate, decades-long project carried out by powerful 
politico-economic actors, but rather the consequence of a lack of data about the 
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functioning of prisons and the largely predictable effects of penal policies. Once the 
crisis is framed in these falsely neutral terms, solutions to it can also be formulated 
in the reassuring language of technocratic efficiency and cost-benefits analysis, 
as exemplified, for instance, by the current emphasis on narrow reforms targeting 
recidivism, reentry, and justice reinvestment (the so called three-R approach). As 
Marie Gottschalk warns in her latest book:

Encased in a shell of evidence-based research, the three-R approach is 
broadly seen as a way to wring politics out of penal reform. The aim is 
to devise penal reforms that attract overwhelming bipartisan consensus. 
But this goal comes at a high cost. It leaves largely unchallenged and 
unquestioned the political calculations and interests that built the carceral 
state in the first place. The narrow emphasis on evidence-based research 
related to recidivism fosters the impression that the birth of the carceral 
state was the result of bad or nonexistent research rather than bad politics 
or bad policy. (Gottschalk 2015, 17)

The result is that the moderate reform proposals forged within such elitist circles 
as the Right on Crime Coalition, ALEC, or the Coalition for Public Safety, while 
doomed to have a very limited impact on the number of incarcerated people in the 
United States (and virtually no effect on the living conditions they endure), “might 
actually entrench the carceral state even further over the long run” (ibid., 17) by 
restricting the spectrum of conceivable political responses to mass incarceration. 
Once again, the collective illusion fostered by a rhetoric centered on “common-
sense reforms” or on generic calls to “re-stitch the fabric of our neighborhoods and 
communities” (Rodham Clinton 2015) is that the prison system can be fixed, social 
justice restored, economic inequalities reduced, and racial discrimination elimi-
nated—all without challenging the legitimacy of the carceral state in the first place.  

How should scholars and activists envision the project of re-politicizing the 
public discourse on mass incarceration? A crucial fact to keep in mind is that 
movements of resistance against mass incarceration (as against previous systems 
of racial and class domination) have historically developed outside—and to a great 
extent against—official reform circles. Such grassroots mobilizations have grown 
out of the lived experiences of individuals and communities entangled in the net 
of the carceral state. These movements don’t speak the managerial language of 
fiscal austerity, cost containment, and evidence-based policies, but rather the social 
justice vocabulary of human dignity, justice, and equality for all (see for example 
Critical Resistance 2000; Gilmore 2007, 181–248; Richie 2012, 125–56). Of course, 
in most cases these radical movements are not perceived and treated as legitimate 
interlocutors in current public debates on the prison crisis—especially as the stage 
is increasingly monopolized by bizarre presidential campaigns and unholy alliances 
between right-wing lobbies and liberal think tanks (Democracy Now 2015). 
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In his recent Mass Incarceration on Trial, Jonathan Simon (2014) suggests that 
a necessary step to begin to address the structural roots of mass incarceration, as 
well as its devastating consequences for the human dignity of the populations most 
affected by it, would be an acknowledgment of fault by those powerful officials 
who have contributed the most to building the carceral state. In this vein, Simon 
proposes a model similar to the truth and reconciliation commissions instituted 
as part of transitional justice efforts in post-civil war or post-apartheid scenarios. 
According to this model, “those officials who led us into mass incarceration, those 
who planned and operated prisons they knew would deny prisoners basic human 
rights such as health care, should be asked to testify why they felt justified in do-
ing so” (ibid., 169). I am inclined to see this proposal as a symbolically important, 
preliminary moment in a much broader process of public acknowledgment of the 
social injustice, institutional abuse, and state-sanctioned violence perpetrated by 
the penal system against poor and racialized populations in the United States. Such 
public conversations should lead to a full disclosure of the subterranean dealings 
between powerful interest groups—from gun lobbies to private prison profiteers, 
from corporate media to law enforcement unions—and the political elites that have 
built the machinery of mass incarceration. Crucially, the symbolic element of “truth 
and reconciliation” should be complemented by a concrete and sustained effort 
at redressing the social harms produced by the carceral state. This could happen 
through a federally subsidized program of reparations: not necessarily in the form 
of individual payments, but perhaps more realistically in the shape of massive public 
investments and social programs—along the lines of what Robert Sampson has 
recently called “affirmative actions for neighborhoods (Sampson 2015, 23–27)—to 
be instituted and run under the direct control of the communities most affected by 
the carceral state in all of its manifestations. 

Thesis 2
The Struggle against Mass Incarceration Is a Struggle  

against Social Inequality

Black men born in the US and fortunate enough to live past the age 
of eighteen are conditioned to accept the inevitability of prison.
— George Jackson, Soledad Brother (1970, p. 9)

The mainstream penal reform discourse sketched above is fundamentally 
incompatible with any acknowledgment of the structural ties between the rise 
of the penal state and the dramatic increase in social inequalities in the United 
States over the past 40 years (see Piketty 2014, 150–56, 291–303, 347–50); such 
an acknowledgment would amount to a call for massive public spending in public 
services and social programs—the only way to begin to address the social harms 
produced by the carceral state across the most disadvantaged regions of the American 
social space. Instead, those arguments are fully compatible with—and indeed 
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are often complemented by—policy reform initiatives that emphasize personal 
responsibility and the provision of “second chances” for deserving individuals, post-
release programs aimed at shoring up labor market competition, and rehabilitation 
models purporting to address endemic social problems by making some individuals 
more employable. Perhaps the area in which this individualistic framing of exit 
strategies from the prison crisis emerges most clearly is the field of prisoner reentry, 
a banner increasingly waved in official reform discourses as the perfect metaphor 
of a successful path out of the carceral universe—a symbolically effective way to 
stage individual redemption as a remedy to structural problems (Gottschalk 2015). 

Yet the evidence of a structural nexus between punishment and social inequality 
in capitalist societies has been there for quite some time. At least since the pub-
lication of Rusche and Kirchheimer’s seminal Punishment and Social Structure 
(1939/1968), a large body of criminological literature has described the role played 
by penal and carceral control both in the governing of social marginality and in the 
reproduction of existing structures of inequality (see Beckett and Western 2001; 
Soss, Fording and Schram 2011; Wacquant 2009). Whereas earlier works in this 
materialist criminological tradition focused almost exclusively on the ancillary 
role played by the prison in the reproduction of class inequalities functional to 
the capitalist system, a more recent stream of critical literature has intersected 
this perspective with a critique of racial inequalities and other forms of social 
oppression (see Alexander 2010; Davis 2003; Gilmore 2007; Richie 2012). As it 
pertains to mass incarceration in the United States, this literature has emphasized 
in particular two complementary dynamics fostered by the growth of the penal 
state, both of which reveal the serious deficits of the current national conversation 
about the prison crisis. 

A first line of analysis has focused on the power of the carceral state to artificially 
distort the official image (and public perception) of racial and class inequalities in 
the United States by rendering invisible a large fraction of the racialized poor. Like 
that of any other Western society, the US prison population is disproportionately 
selected among the unemployed/underemployed, modestly educated, and largely 
disenfranchised poor populations of color. The mass warehousing of these popula-
tions in penal institutions effectively disappears them from the public sphere as 
well as from official statistics on a variety of social issues, thus generating severe 
distortions in official indicators of social inequality. As Becky Pettit (2012, vi) 
writes in her book on the subject, “inmates and former inmates are categorically 
and systematically excluded from the data collection efforts that frame American 
social policy and social science research. Their exclusion clouds our understand-
ing of the American economic, political, and social condition.” The consequence 
of this state-sanctioned invisibility, which Pettit (ibid., 20–28) rightfully situates 
along a historical continuum of institutional neglect dating back to slavery and the 
“three-fifths” rule in the US constitution, is to artificially inflate official indicators 
of racial progress and equality in such disparate fields as educational attainments, 
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employment levels, wage differentials, and even voter participation. In all these 
areas, the myth of black progress reveals itself for what it is—a myth—whereas 
the broad invisibility of racialized poverty, in conjunction with the high visibility 
of some celebrated cases of individual success (e.g., Obama’s presidency) allows 
for dominant narratives of racial progress to flourish (see Haney-López 2010).

At the same time as it obscures indicators of structural inequality in the United 
States, mass incarceration also actively contributes to it. It would be hard to over-
estimate the catastrophic social consequences produced by the rise of the penal 
state, particularly among African Americans and Latinos residing in disadvantaged 
urban areas.1 In his work, Bruce Western has effectively illustrated how the mass 
incarceration of less-educated black and Latino men has not only “concealed declin-
ing employment and produced phantom reductions in wage inequality” (Western 
2006, 108), but has also contributed to magnify and perpetuate the economic 
disadvantage of those caught in the net of the penal system, as well as of their 
families and communities. The ubiquitous presence of the prison in the lives of 
underprivileged young males of color inevitably casts the net of the penal state onto 
their families—destroying marriages, incapacitating fathers, traumatizing children, 
and impoverishing relatives who must cope with the high costs of having someone 
behind bars (ibid., 131–67; see also Comfort 2008). Furthermore, mass incarceration, 
particularly in conjunction with the the massive influx of the returning prisoners 
who are ejected on a daily basis by the American penal machine, also projects the 
crippling shadow of the penal state onto the larger inner-city neighborhoods from 
which most of the prison population is taken. High-incarceration communities 
suffer from exceptionally high levels of family instability, economic insecurity, 
civic disengagement, political disenfranchisement, segregated poverty, educational 
failure, and interpersonal violence—all social ills dramatically compounded, if not 
directly caused, by concentrated imprisonment (see Clear 2007). 

The obstacles facing formerly incarcerated poor men and women of color as 
they struggle to reenter (or, more likely, enter for the first time) the labor force after 
prison have been broadly documented by the recent literature on the relationship 
between incarceration and labor markets (see for example Pager 2003; Raphael 
2014; Thompson 2008, 108–21). Permanently marked by the stigma of a criminal 
record, disqualified from most middle-class jobs by their lack of marketable skills 
and formal education, and constantly targeted by pervasive forms of racial stigma-
tization, hyper-criminalized residents of the inner city find themselves confined into 
the most precarious sectors of the secondary labor market (Western 2006, 108–30). 
Most of them scramble to fill the growing ranks of the working poor, pushed by 
the parole system’s injunction to “find a job, any job” into the arms of low-wage 
employers eager to hire the most vulnerable workers. The few who eventually do 
manage to find employment experience the untamed violence of “degraded work” 
(Doussard 2013) under neoliberal capitalism—one paycheck away from homeless-
ness, abject poverty, and starvation. 
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It would be a mistake to consider these as unintended consequences of the 
American punitive turn, as social problems that could be addressed without dis-
mantling the whole edifice of the penal state. The reproduction of a large army of 
disenfranchised poor people, rendered powerless to resist their exploitation in the 
labor market, and desperate enough that they will accept any condition of work 
as the only alternative to starvation or further incarceration, is not a collateral ef-
fect of the prison, but rather one of its main constitutive elements and historical 
raisons d’être (Melossi and Pavarini 1981; Rusche and Kirchheimer 1939/1968). 
This is why—absent a radical overhaul of the US welfare system with the goal 
of recognizing the human right to health, education, housing, and adequate living 
standards for all2—any plan to reduce the prison population, particularly through 
back-door solutions like letting some “nonviolent offenders” out, amounts to little 
more than replenishing the ranks of the (post)-industrial reserve army of labor (Marx 
1867/1976, 781–802). If it is true that mass incarceration has reversed in part the 
victories of the civil rights revolution of the 1960s, perhaps the time has come for 
a new “social rights movement” to take up the unfinished struggle against social 
inequality and the carceral state that thrives on it.

Thesis 3
The Struggle against the Penal State Is a Struggle against Privatization

We are pursuing a number of initiatives intended to increase 
our occupancy and revenue.… The unique budgetary challenges 
governments are facing may cause them to further rely on us to 
help reduce their costs, and also cause those states that have not 
previously utilized the private sector to turn to the private sector 
to help reduce their overall costs of incarceration. We are actively 
pursuing these opportunities.… Increases in occupancy could result 
in lower operating costs per inmate, resulting in higher operating 
margins, cash flow, and net income.
 — Corrections Corporation of America, 2015 Annual Report

The most frequent argument for penal reform circulating inside mainstream 
reformist circles—and definitely the one that has been able to attract most bipartisan 
consensus—is the unsustainable cost of the US carceral machine. Indeed, the 
increase in public spending on criminal justice over the past few decades has been 
astonishing. According to a 2014 policy memo published by the Hamilton Project 
(2014, 13), between 1980 and 2010 total correctional expenditures have more than 
quadrupled, jumping from $17 billion to $80 billion; at the same time per capita 
expenditures increased by 250%, going from an average of $77 per US resident in 
1980 to $260 in 2010. A report published in 2012 by the Vera Institute of Justice 
(Henrichson and Delaney 2012, 9) reveals that the average per-inmate yearly cost 
of incarceration hovers around $31,200—more than three times the average annual 
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tuition at a four-year public university. Not surprisingly, a significant factor in this 
dramatic increase is represented by the growing costs associated with the incarceration 
of elderly persons—a fast-growing fraction of the US prison population, due to the 
draconian lengthening of prison sentences since the early 1980s. For example, in a 
2012 report the ACLU estimates that the number of state and federal prisoners age 
55 and older grew from 8,853 in 1981 to 124,900 in 2012, with experts predicting 
that the number will reach 400,000 in 2030—an increase by 4,400% over a 50-year 
period (ACLU 2012, i). The same report estimates that the average yearly cost of 
detaining a person above the age of 50 is $68,270—more than twice the cost of 
incarcerating a younger person (ibid., vii).

Since at least the 1980s, the skyrocketing costs of the US prison system have 
worked as a magnet for private actors involved in the business of private deten-
tion and related “prison services,” such as prisoner health care, phone services, 
transportation, food catering, and so on. Multinational corporations like Correc-
tions Corporations of America (CCA, founded in 1983) and GEO Group (founded 
in 1984) have consistently lobbied federal and state legislators to gain access to 
the alluring business of incarceration-for-profit. Although not always successful 
in their efforts, these and other companies have managed to establish and control 
a profitable market in correctional services, particularly at the federal level and in 
states like Florida, Texas, New Mexico, Georgia, and California (Galik and Gilroy 
2015, 4). As the cost of mass incarceration began to be felt by taxpayers in the form 
of massive reallocations of funds from welfare, health care, education, and other 
public services (see Beckett and Western 2001), the private prison business gained 
increasing traction with the promise of reducing costs while improving efficiency. 
Thus, between 2000 and 2013 the number of federal prisoners incarcerated in pri-
vate facilities grew by 165%, with the share of federal prisoners privately detained 
rising from 10% to 19%; over the same time span, the number of state prisoners 
held in private prisons grew by 33.8% (Galik and Gilroy 2015, 1). In 2012, after 
several years of continuous expansion, CCA could count on 91,000 beds across 20 
states and the District of Columbia, whereas GEO Group had 65,700 beds avail-
able in domestic correctional facilities. In total, the number of private prison beds 
in the United States is higher than the prison populations of Germany and France 
combined (Lee 2012).  

It is worth keeping in mind, however, that despite this momentous growth, 
the overall fraction of US prisoners held in private facilities is still quite limited: 
As of 2013, more than 90% of the country’s prison population (state and federal) 
was held in government-run facilities, and although an increasing share of prison-
ers do time in for-profit prisons, it is true, as Loïc Wacquant (2008, 31) suggests, 
that even “if commercial operators were made to vanish overnight … the overall 
prevalence and social physiognomy of incarceration would remain untouched.” In 
other words, the profit motive—and prison privatization more generally—cannot 
be considered as the main cause or even as a leading force behind the advent of 
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mass incarceration in the United States; rather, as Marie Gottschalk argues, “mass 
incarceration helped transform the private prison sector into a powerful and nimble 
political player that today poses a major obstacle to dismantling the carceral state” 
(Gottschalk 2015, 65). I would add that rather than representing purely an obstacle 
to decarceration, prison corporations pose a subtler threat: In a political climate 
dominated by concerns for cost containment and fiscal responsibility, they are 
able to devise market-friendly strategies that could facilitate limited reductions in 
the prison population—such as privately run probation services, halfway houses, 
electronic monitoring, post-release centers, drug rehabilitation programs, and 
the like—while further widening the net and entrenching the hold of the carceral 
state. If the push towards a more widespread privatization of prisons may to some 
extent have been resisted—even by fiscally conservative politicians—on grounds 
of the eminently public/sovereign nature of punishment in a modern nation-state, 
the opportunity to devise market-friendly alternatives couched in the seemingly 
non-punitive language of prison population reductions could definitely assist cor-
rectional corporations in overcoming such resistance. In other words, the idea of 
privately delivered rehabilitation, treatment, and reentry programs might be more 
easily welcomed as a viable alternative to the current prison crisis precisely because 
those activities can be framed as “services” rather than as punishments.

The area of the US carceral state in which these dynamics have already emerged 
with particular virulence is the field of immigrant detention. Immigration control 
has long represented a sort of laboratory in which, thanks to the less stringent 
constitutional safeguards limiting state power as it applies to noncitizens, new 
strategies of penal control have been experimented on illegalized “aliens,” only to 
be later extended to criminalized citizens (cf. De Giorgi 2006, 111–38). In 2013, 
close to 441,000 undocumented migrants had been detained by the US Immigra-
tion and Custom Enforcement agency (Department of Homeland Security 2014, 
1), and “nearly half of immigrant detention beds were in private facilities, up from 
10 percent a decade earlier” (Gottschalk 2015, 68). The processing and detention 
of undocumented migrants currently represents one of the most promising areas 
of business expansion for private prison companies such as CCA (ACLU 2014; 
Kirkham 2012). This development has been facilitated by the questionable yet 
broadly accepted notion that immigration detention is not a punishment for a crime, 
but simply a civil measure to ensure deportation; therefore, migrants warehoused 
in ICE-operated (or privately subcontracted) detention facilities, or even in federal 
prisons or local jails while awaiting deportation, are not considered prisoners, but 
“civil detainees” (García Hernandez 2014, 1348; Kanstroom 2000).3 It is not dif-
ficult to glimpse some dangerous analogies between the private subcontracting of 
the punitive (yet formally extra-penal) treatment of undocumented migrants and 
the trend toward the privatization of supposedly non-punitive alternatives to incar-
ceration, such as probation, parole, drug treatment, reentry programs, and so on.4



Five Theses on Mass Incarceration 15

A parallel development to prison privatization—and one likely to grow ever 
more significant, if private corporations were to gain a more prominent role in the 
management of prisoners and ex-prisoners—is the increasing tendency to shift part 
of the cost of detention unto the prisoner him/herself, now construed as a “burden 
on the state’s budget and a consumer of its services” (Aviram 2015, 120). As public 
debates on mass incarceration are framed in terms of cost containment and fiscal 
responsibility, US prisoners are expected to shoulder an increasing share of the cost 
of their own incarceration—from room and board to medical expenses—with the 
wholly predictable consequence that most of them will leave prison poorer than 
they were at the time of their arrest, and now further overwhelmed by debt (see 
Evans 2014). According to a year-long investigation conducted by NPR across the 
United States in 2013, in 43 states defendants can be billed for a public defender; 
in 41 states they can be charged for room and board; in 44 they can be charged for 
parole or probation costs; and in all states but two they can be charged a fee for 
wearing electronic monitoring devices—on top of legally imposed restitutions, 
child support payments, fines, and court fees (Shapiro 2014). If one considers that 
the prison population is disproportionately drawn from the poorest fractions of the 
US population, and that the small percentage of prisoners who are allowed to work 
in prison are paid symbolic wages such as $1 per day of work in Massachusetts, 
or $0.50 per hour in California (Evans 2014, 2), it is not difficult to see how the 
total debt owed by prisoners to the system has reached the astounding amount of 
$50 billion—equal to 62.5 percent of the total yearly correctional expenses of the 
United States (ibid., 4). Nor should it come as a surprise that, while criminal justice 
debt has become “a major revenue generator for states as well as for private debt 
collection agencies” (Ella Baker Center for Human Rights 2015, 15), criminalized 
people’s inability to repay such debt has become a significant driver of imprison-
ment, particularly in local jails functioning as modern-day “debtor prisons” (Bannon, 
Nagrecha, and Diller 2010, 19–24). This is why the struggle against the penal state 
must be a struggle against the corporatization of state violence and the neoliberal 
ideology that sustains it.

Thesis 4
No End to the Penal State without a Radical Reform of Policing

We want an immediate end to police brutality and murder of 
black people, other people of color, all oppressed people inside 
the United States.
— Black Panther Party, Ten Point Program (1966)

In 1966, the year in which Huey P. Newton and Bobby Seale drafted the Ten Point 
Program from which the epigraph to this section is taken, police officers throughout 
the United States had killed a total of 298 people—193 of whom were recorded 
as “negro” in the statistics of the time (US Department of Health, Education, and 
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Welfare 1968, 160). Fifty years later, the demands put forward in what would 
become the first political manifesto of the Black Panther Party still sound very 
actual, given the extraordinary levels of lethal violence characterizing the policing 
of “all oppressed people inside the United States” today. According to the statistics 
published annually by the FBI as part of the Uniform Crime Reporting Program 
(UCR), in 2014 the official number of “justifiable homicides”—the bureaucratic 
euphemism used to describe the killings of civilians by law enforcement—had 
reached 444 (FBI 2015). However, these numbers most likely underestimate the 
real extent of the phenomenon, given that law enforcement agencies around the 
country are not required to submit data on “justifiable homicides” as part of their 
participation to the UCR program—indeed, according to recent estimates, fewer 
than half of the 18,000 participating agencies actually contribute such information 
to the FBI (Molla 2014). In any case, today as in 1966, young African American 
males are dramatically overrepresented in these grim statistics. Based on data 
collected by the independent research group Mapping Police Violence, the actual 
number of homicides of civilians by police officers in 2014 was close to 1,100, 
and just during the first nine months of 2015 at least 240 black men and women 
had been killed by the police (Mapping Police Violence 2015). 

Although the ordinary doses of state violence administered by the police to 
the most marginal fractions of the population go usually unnoticed, at times such 
instances of targeted violence are suddenly projected onto the public sphere and 
come to be perceived as extraordinary and intolerable by public opinion. This is what 
has happened in the United States in the wake of a streak of highly mass-mediated 
murders of unarmed young black men by police officers—from the execution of 
Oscar Grant at a BART station in Oakland on December 31, 2009 to the deadly 
chokehold against Eric Garner in New York on July 17, 2014; from the shooting of 
18-year-old Michael Brown in Ferguson on August 9, 2014 to the killing of 12-year 
old Tamir Rice in Cleveland on November 22, 2014; from the murder of Walter 
Scott in North Charleston on April 4, 2015 to the death of Freddy Gray while in 
police custody in Baltimore on April 19, 2015. Captured on videos that quickly 
circulated through social media and other news outlets, these and many other similar 
cases of police violence sparked protests across the United States, prompting the 
emergence of a broad mobilization against police brutality.5 The demands formulated 
by the organizations active in the movement are very articulated, and an accurate 
cartography of such political platforms is beyond the scope of this article. There 
are, however, some common threads uniting these grassroots efforts to stop police 
abuse, which include the demilitarization of the police; the end of racial profiling 
and “stop-and-frisk” practices; the introduction of restorative justice models; the 
development of best practices to curb the use of force; the creation of community 
alternatives to arrest and imprisonment; the decriminalization of “quality of life” 
offenses such as loitering, trespassing, public drunkenness, graffiti, and prostitution; 
and the requirement that all police officers wear body-mounted cameras capable 
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of videotaping any encounter with civilians.6 But what has been the institutional 
response to these mobilizations? 

Although the regulation of police forces and of their activities takes place 
mainly at the state and local levels, the US federal government retains broad 
powers to initiate, promote, and shape police reforms that will unfold at other 
levels of government.7 Indeed, in the aftermath of the militarized repression of 
demonstrations against police brutality in Oakland, Ferguson, and Baltimore, the 
Obama administration has undertaken a few—mostly symbolic—police reform 
initiatives, such as the investigation of some police departments by the Department 
of Justice’s Civil Rights Division, and more recently the publication of Executive 
Order 13688, which limits the transfer of surplus military equipment from the 
Pentagon to domestic law enforcement and bans some military-style assault gear 
from local police departments (see Condon 2015; Law Enforcement Equipment 
Working Group 2015). 

However, so far the most comprehensive institutional effort to assess current 
problems in policing and to envision possible solutions to the crisis has been the 
official report of the President’s Task Force on 21st Century Policing, published in 
May 2015.8 In order to better situate the Task Force’s recommendations, it might 
be useful to return to one of the foundational texts on policing to have emerged 
from the radical criminological tradition in the United States—the classic The Iron 
Fist and the Velvet Glove (Center for Research on Criminal Justice 1975). In this 
publication, the authors distinguish between three main approaches to police reform 
as it relates specifically to the issue of police brutality. The first model is “corporate 
reform,” which is inspired by the logic of “rationalization, professionalism, and 
managerial efficiency” (ibid., 186). Corporate police reformers emphasize the need 
to develop more sophisticated policing techniques, better technological equipment, 
special training programs, more effective crime prevention strategies, and so on. 
The second model is “liberal reform,” the emphasis of which is more on “uphold-
ing democratic ideals of justice and equality than on the need for order and social 
control.” In this vein, liberal reformers will propose such measures as “civilian 
review boards, improving the caliber of police administrators, demilitarization of 
the police and decriminalization of certain offenses” (ibid., 186). Finally, unlike the 
first two models—which have historically been proposed by more or less enlight-
ened power elites—the third model originates out of popular struggles aiming at 
establishing a “service-oriented police under local, democratic control” (ibid., 189). 

When observed through the critical lens of The Iron Fist and the Velvet Glove, 
the recommendations offered by the President’s Task Force fall squarely under the 
“corporate reform” model. The whole report is imbued with neo-managerial ideol-
ogy, from its blind faith in procedural justice as a panacea against hostile public 
perceptions of the police to its dull insistence on technical improvements—such 
as better training, better data reporting, better review of use of force incidents, and 
better technology (from Facebook to body-worn cameras and Tasers). It comes as 
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no surprise that the report doesn’t even mention the troubled history of race rela-
tions in the United States as a factor in the current crisis, or that neither the word 
“abuse” nor “brutality” ever appear in the report. 

Yet militarized policing constitutes only the first cog in a much broader penal 
machine that has colonized increasing portions of our public spaces—from high 
schools to university campuses, from urban centers to suburban communities, from 
shopping malls to public transportation systems. This is why the struggle against 
police violence has to be a struggle not only to decolonize our cities from militarized 
policing, high-tech surveillance, and the many other exclusionary practices of the 
penal state, but most importantly to regain community control over the police.9 In a 
radically democratized public space liberated from the deadly tentacles of the penal 
state, the police will no longer act as the discriminatory enforcer of an oppressive 
social order against the most marginal fractions of the population. Ideally, in such 
scenario the police as we know it would actually cease to exist, replaced—as Black 
Panther Party leader Huey P. Newton advocated in the first issue of this journal 
back in 1974—by a “Citizens’ Peace Force that would provide a human environ-
ment for community experiment, growth, identity and responsibility, and, finally, 
an awareness of what role each must play as the human rights revolution drives 
toward its climax” (Newton 1974, 39).

Thesis 5
The Struggle for Decarceration Is a Struggle against Transcarceration 

 “Alternatives” become not alternatives at all but new programs 
which supplement the existing system or else expand it by attracting 
new populations. I will refer to these two overlapping possibilities 
as “thinning the mesh” and “widening the net” respectively.
— Stanley Cohen, “The Punitive City” (1979, p. 347)

In the edited volume that first popularized the concept among punishment and 
society scholars (Lowman, Menzies and Palys 1987), the term “transcarceration” 
was introduced to describe the tendency of contemporary systems of social and 
penal control to blur the boundaries between different institutions in charge of 
confining, treating, punishing, and disciplining deviant populations—from schools 
to prisons, from mental hospitals to community corrections. The term, coined 
by the editors of that volume as a critical response to the mainstream rhetoric of 
“deinstitutionalization” and “decarceration”—particularly as it related to the closing 
down of state mental hospitals in the 1960s and 1970s—effectively captures the 
structural ambivalence of deinstitutionalization in the United States. In the words of 
the authors, the term suggests that “what has been described recently as ‘decarceration’ 
is but a moment of the oscillation between inclusive and exclusive modes of social 
control; a transcarceral model of control is powered by an alternating rather than 
a direct current” (ibid., 2). Indeed, when the pendulum of social control swings 
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towards deinstitutionalization or decarceration, particularly if this happens out of 
fiscal constraints rather than out of public concerns for human rights and social 
justice, social groups deemed deviant, dangerous, or problematic, far from being 
exempted from institutional control and surveillance, tend to be cycled between 
different social control settings (see also Cohen 1985, 87–114). 

Transcarceration can happen as a corollary of the net-widening dynamics de-
scribed by Stan Cohen—for example, when new community programs (e.g., drug 
rehabilitation, counseling services, community corrections, electronic monitoring, 
etc.) that are developed as supposedly less punitive alternatives to incarceration 
end up targeting behaviors that would not have been criminalized in the first place. 
In the current penal reform rhetoric we can see this tendency in action whenever 
solutions such as drug courts, mental health courts, prostitution courts, homeless 
courts, truancy courts, tobacco courts, fathering courts, teen courts, and family 
courts—just to name a few—are offered as alternatives to imprisonment, typically 
for so called “non-non-non” (non-serious, non-violent, non-sexual) offenders charged 
with “quality of life” crimes (see Berman and Feinblatt 2001; Neyfakh 2014). This 
trend is particularly harmful to any serious effort at dismantling the carceral state, 
because it further entrenches the latter’s operations at the same time as it offers to 
the public the reassuring illusion that social services are indeed available to people 
who earn them through their law-abiding behavior. But if decarceration is to be 
pursued seriously, such services should be available in the community to everyone 
who needs them—rather than being selectively administered to stigmatized social 
groups in the coercive and disciplinary setting of a courtroom, under condition of 
behavioral modifications, and backed by the constant threat of imprisonment for 
those unwilling or unable to conform.

Transcarceration can also take place as the deliberate outcome of legislative 
measures that aim to shuffle certain segments of the confined populations from one 
institutional setting to another—usually out of fiscal concerns or court-mandated 
reforms. This is clearly the case of California, which since 2011 has embarked in 
an ambitious process of realignment of its correctional system in order to reduce 
chronic overcrowding in state prisons. California’s legislature approved the Public 
Safety Realignment Act (AB 109 and AB 117) in the wake of the 2011 Brown v. 
Plata decision—in which the US Supreme Court ruled that prison conditions in the 
state’s overcrowded penal institutions amounted to cruel and unusual punishment, 
and mandated that the state’s prison population be reduced to 137.5 percent of 
stated capacity. This legislation redefines the division of labor between the state and 
local counties as it pertains to the penal management of criminalized populations, 
by diverting a large population of “non-non-non” offenders from state prisons to 
local jails and county-level “community corrections,” such as probation and home 
detention (Lofstrom and Raphael 2013; Lofstrom, Raphael, and Grattet 2014; 
Martin and Grattet 2015). Since its inception, the realignment plan has resulted in 
a significant reduction in California’s state prison population—from 160,700 in 
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2011 to approximately 131,000 in 2014—bringing the state into compliance with 
the court-mandated cap (Lofstrom and Raphael 2015, 2). Predictably, however, at 
the same time as the state prison population was declining, county jails witnessed 
a steady increase in their confined populations. According to recent estimates, over 
one-third of the overall reduction in the state’s correctional population has been 
offset by the parallel increase in jail populations (ibid., 1)—a textbook example 
of transcarceration. Furthermore, the issue is not merely a numerical one. The in-
creased resort to county jails to house people convicted to longer prison sentences 
raises important questions about the notoriously abysmal conditions of detention 
inside these facilities, which were not built for this purpose. As Gottschalk (2015, 
270) argues, “designed and intended to house short-term, transient populations, 
jails do not have the medical facilities, programs, and security resources to meet 
the needs of inmates serving sentences counted in years, not months or weeks.” A 
rather paradoxical outcome, for a plan that was originally devised to address the 
lack of medical care in state prisons. 

Finally, transcarceration can take place as a side effect of deinstitutionalization 
plans that result in the state’s neglect of vulnerable populations—for example, when 
large numbers of people are suddenly discarded from total institutions, without being 
provided the services and supports they need to conduct independent lives in the 
“free world.” In this case, the unmet needs of these populations can trigger survival 
strategies that in turn result in further processes of criminalization and institution-
alization. The closing down of mental hospitals in the 1960s–1970s—perhaps the 
most significant historical precedent of a planned effort to deinstitutionalize a large 
population of captive human beings—offers a clear case in point (see Harcourt 
2011). As Stephen M. Rose (1979, 440) wrote many years ago:

The rhetoric of deinstitutionalization seems to mask a brutal political and 
economic reality—the general abandonment of mentally disabled people 
who have been further debilitated, mentally and physically, by institu-
tionalization. Evidence indicates that the new policy has brought with it a 
new set of mental health problems, including massive numbers of people 
needing rehospitalization; gross inadequacies in community resources for 
aftercare and rehabilitation; large-scale scandal, exploitation, and abuse 
in the new industry of operating community facilities; increased drug and 
alcohol dependency among released patients; and an apparent social and 
psychological decay among patients released into nursing homes, adult 
homes, or “welfare hotels.”

The collateral effects of a deinstitutionalization process driven mostly by fiscal 
considerations—so much so that one of its most radical critics has characterized 
it as little more than “ideological camouflage, allowing economy to masquerade 
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as benevolence and neglect as tolerance” (Scull 1977, 152; see also Warren 1981; 
Wolpert and Wolpert 1976)—are under everyone’s eyes. Today hundreds of thou-
sands of mentally ill persons, some of them formerly institutionalized, can be 
found barely surviving in homeless encampments, waiting in line at chronically 
overcrowded homeless shelters, pushing carts around dilapidated inner cities, or 
cycling in and out of jails and prisons, which have become the chief providers of 
mental health services in the United States today (see Dear and Wolch 1987; Lamb 
and Weinberger 2001; Raphael 2000). 

It would be difficult not to see the similarities between the scenario just described 
and the situation currently faced by the thousands of former prisoners released 
every day from penal institutions across the United States only to return to the 
impoverished neighborhoods where they resided at the time of their arrest. In 2012 
alone, 637,400 prisoners were discharged from US prisons—an average of 1,714 
per day (BJS 2013). Not unlike the patients discarded from state hospitals in the 
1970s, former prisoners face disproportionately high rates of mental and physical 
illness, substance addiction, lack of social services, chronic poverty, and exploitative 
housing and employment conditions. Their chances of getting rearrested within 
few years from their release from prison are close to 70%, their risk of becoming 
homeless is disproportionately high, and their living conditions are often akin to 
bare survival. In the end, Andrew Scull’s words once again effectively describe 
the condition characterizing the targets of transcarceration, whether through net-
widening, institutional design, or state neglect: “What has changed is the packaging 
rather than the reality of their misery” (Scull 1987, 329).

Conclusion

The five theses presented in this article are an attempt to illustrate the structural 
ambivalence of the mainstream penal reform discourse that has unfolded over the past 
few years in the wake of the US prison crisis. The main danger posed by the recent 
wave of technocratic reform proposals is that they will become the building blocks 
of a refurbished carceral state—one reformed enough to be more compatible with 
dominant fiscal and politico-economic imperatives, yet fundamentally unchallenged 
in its historical role as (re)producer of racial and class inequalities. However, not all 
penal reforms are the same, and although some reforms should be denounced from 
the outset as strategies to fine-tune the carceral machinery of social death, others 
might at least contribute to open some cracks in the edifice of mass incarceration. 

This is not the venue to articulate what a radical penal reform agenda might 
look like—not least because developing such a platform can only be the task of a 
broad social movement against the penal state. However, even a cursory glance at 
the critical literature and activist mobilizations around mass incarceration could 
inspire a path toward some radical reforms—that is, reforms that promote decar-
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ceration rather than transcarceration, net widening, privatization, and the other 
dangers illustrated in this article. Some of these reforms could take the shape of:

•	 a drastic reduction of the prison population, for example through the 
abolition of all mandatory minimums, truth in sentencing, and three 
strikes laws (see The Pew Center on the States 2012);

•	 the introduction of automatic geriatric releases for prisoners above the 
age of 65 (see Chiu 2010);

•	 the abolition of monetary bail (see Human Rights Watch 2010); 
•	 the legalization and regulation of sex work (see Amnesty International 

2015); 
•	 the decriminalization of all drug use (see Greenwald 2009); 
•	 the abolition of life-without-parole sentences (so-called death by 

incarceration) and their replacement with parole eligibility for lifers 
after 10 to 20 years (see Nellis and King 2009); 

•	 the introduction of presumptive parole policies, whereby prisoners 
must be released at their first parole eligibility date unless serious 
disciplinary violations have occurred (see Drug Policy Alliance 2014);

•	 the abolition of court transfers from juvenile to adult courts (see 
Slobogin 2013). 

Further reforms should target conditions of life for prisoners inside prisons and for 
ex prisoners upon release, to introduce those internationally accepted human rights 
standards that are foreign to the US carceral state. These reforms could start with:

•	 a repeal of the Prison Litigation Reform Act of 1996, specifically in 
its “exhaustion requirement,” which prevents prisoners from challeng-
ing a condition of their confinement in federal court unless they have 
exhausted all administrative remedies available inside the correctional 
facility (see Human Rights Watch 2009); 

•	 the complete abolition of solitary confinement (see Shames, Wilcox, 
and Subramanian 2015); 

•	 the introduction of living wages for all prison labor and the recognition 
of the prisoners’ right to form unions (see Kovensky 2014; Tibbs 2011); 

•	 the reintroduction of conjugal visits for all prisoners and the introduc-
tion of contact visits in all county jails; 

•	 the provision of free telephone and Internet services to all prisoners 
(see United Nations 2011); 

•	 the abolition of felon disenfranchisement and the repeal of all welfare 
bans for former prisoners (see NAACP 2012);

•	 the introduction of a “residency principle” for incarceration and the 
establishment of a maximum distance (e.g., 100 miles) between a 
prisoner’s place of custody and his/her last place of residence. 
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 Although the reforms briefly sketched here (in a list that by no means is 
meant to be exhaustive) would probably advance the cause of decarceration more 
substantially than most of the proposals currently discussed in mainstream penal 
reform circles, we should never forget that “prison ‘reform’ is virtually contem-
porary with the prison itself: it constitutes, as it were, its programme,” as Michel 
Foucault (1977, 234) famously wrote in one of the most-quoted paragraphs of his 
Discipline and Punish. The prison may ultimately be an unreformable institution, 
because every attempt at reform ends up being subsumed under the carceral logic, 
thus contributing to make it more compatible with changing cultural sensibilities 
and politico-economic arrangements and further entrenching the hold of the carceral 
state onto the fabric of society. Yet, denouncing all penal reforms as nothing more 
than obstacles on the road to the ultimate goal of a prison-free society is a luxury 
we cannot afford today—not in light of the tremendous suffering mass incarcera-
tion exacts on the most vulnerable fractions of the US population.

 NOTES

1. In a recent article on the impact of mass incarceration on poverty rates in the United States 
between 1980 and 2004, Robert DeFina and Lance Hannon (2013, 581) argue that “had mass incarcera-
tion not occurred, poverty would have decreased by more than 20%, or about 2.8 percentage points. At 
the national scale, this translates into several million fewer people in poverty had mass incarceration 
not occurred.” 

2. As required, for example, by the 1976 International Covenant on Economic, Social and Cultural 
Rights, signed but never ratified by the United States.

3. A point of view repeatedly confirmed by courts across the United States, despite wide evidence 
that the treatment to which migrants are subjected in private detention facilities is in many cases worse 
than the already inhumane conditions endured by detainees in regular prisons, due to insufficient food, 
recurring staff abuse, chronic lack of medical care, and frequent resort to isolation (see ACLU 2014, 
26–51).

4. For a journalistic account of the business opportunities that prison corporations expect will 
emerge in the wake of current penal reforms, see Segal (2015). 

5. Among the vast archipelago of organizations active on these issues, the one that has gained 
most visibility is perhaps the #BlackLivesMatter movement (http://www.blacklivesmatter.org), created 
in response to the murder of unarmed 17-year-old Trayvon Martin by neighborhood watch volunteer 
George Zimmerman in Sanford, Florida, on February 26, 2012.

6. See, for example, the guiding principles published on the #BlackLivesMatter website (http://
blacklivesmatter.com/guiding-principles/), or the demands published on the website of Ferguson Action 
(http://fergusonaction.com/demands/).  

7. Past presidential administrations have resorted to such powers over the last decades, mostly 
favoring a “tough on crime” and militaristic stance that has contributed to the current legitimation 
crisis in policing. One of the most significant of such federal initiatives has been the infamous civil 
asset forfeiture program introduced by the US Congress in the early 1980s (and then expanded several 
times) as a tool in the so-called war on drugs, which allows budget-stricken police departments to keep 
up to 80% of the proceeds of seizures of any asset—monetary or otherwise—allegedly connected to 
criminal activities, particularly drug-related crimes. In January of 2015, US Attorney General Eric 
Holder has introduced a modest reform to the program, establishing new limits to the ability of the 
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federal government to partake in seizures effected by state or local police departments (Office of the 
Attorney General 2015). 

8. The 116-page-long report features several recommendations and “action items” articulated 
into five “pillars” of reform: (1) Building Trust & Legitimacy; (2) Policy & Oversight; (3) Technology 
& Social Media; (4) Community Policing & Crime Reduction; and (5) Officer Wellness & Safety. In 
this section I will not provide a detailed or comprehensive analysis of the document, but only a broad 
critique of its general approach to the issue of police violence and police reform. 

9. One of the most politically advanced efforts to establish a model of community control of the 
police was developed in Berkeley in 1971, in the form of a grassroots initiative to introduce a Com-
munity Control of the Police Amendment to the city’s Charter. The amendment would have replaced the 
hierarchical, monocratic, and militaristic structure of the Berkeley Police Department with a system of 
democratically elected, all-civilian “police councils” with full powers to direct, prioritize, and control 
police activities in Berkeley (Red Family 1971). Supported by a large coalition of political groups and 
grassroots community organizations, the initiative gathered 15,000 signatures but was defeated at the 
polls in 1971.
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